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President, CCTLA

THE GRAPES OF WRATH,
by John Steinbeck, Chapter 3

The concrete highway was edged with a mat of
tangled, broken, dry grass, and the grass heads were
heavy with oat beards to catch on a dog’s coat, and
foxtails to tangle in a horse’s fetlocks, and clover burrs to
fasten in sheep’s wool; sleeping life waiting to be spread
and dispersed, every seed armed with an appliance of dis-
persal, twisting darts and parachutes for the wind, little
spears and balls of tiny thorns, and all waiting for animals
and for the wind, for a man’s trouser cuff or the hem of a
woman’s skirt, all passive but armed with appliances of
activity, still, but each possessed of the anlage of movement.

The sun lay on the grass and warmed it, and in the shade under the grass the
insects moved, ants and ant lions to set traps for them, grasshoppers to jump into the
air and flick their yellow wings for a second, sow bugs like little armadillos, plod-
ding restlessly on many tender feet. And over the grass at the roadside a land turtle
crawled, turning aside for nothing, dragging his high-domed shell over the grass: His
hard legs and yellow-nailed feet threshed slowly through the grass, not really walking,
but boosting and dragging his shell along. The barley beards slid off his shell, and the
clover burrs fell on him and rolled to the ground. His horny beak was partly open, and
his fierce, humorous eyes, under brows like fingernails, stared straight ahead. He came
over the grass leaving a beaten trail behind him, and the hill, which was the highway
embankment, reared up ahead of him. For a moment he stopped, his head held high.
He blinked and looked up and down. At last he started to climb the embankment. Front
clawed feet reached forward but did not touch. The hind feet kicked his shell along,
and it scraped on the grass, and on the gravel. As the embankment grew steeper and
steeper, the more frantic were the efforts of the land turtle. Pushing hind legs strained
and slipped, boosting the shell along, and the horny head protruded as far as the neck
could stretch. Little by little, the shell slid up the embankment until at last a parapet cut
straight across its line of march, the shoulder of the road, a concrete wall four inches
high. As though they worked independently, the hind legs pushed the shell against the
wall. The head upraised and peered over the wall to the broad smooth plain of cement.
Now the hands, braced on top of the wall, strained and lifted, and the shell came slowly
up and rested its front end on the wall. For a moment the turtle rested. A red ant ran
into the shell, into the soft skin inside the shell, and suddenly head and legs snapped in,

Continued on page 6
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By: Michael Jansen

Here are some recent cases I culled
from the Daily Journal. Please remember
that some of these cases are summarized
before the official reports are published
and may be reconsidered or de-certified
for publication, so be sure to check and
find official citations before using them as
authority. I apologize for missing some of
the full Daily Journal cites.
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The owners of the park claimed that all
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rent increase and that the residents at the
park sabotaged the sewer system after the
rent increase notices went out. The residents pursued claims for
nuisance, breach of contract and negligence.

After a 43-day trial, Plaintiff’s counsel offered a new jury
instruction on breach of contract on the day that final argu-
ments were to be given. The court denied the new jury instruc-
tion on the grounds it should have been provided “a long time
ago.” A trial court does not abuse its discretion when it refuses
to give an instruction offered the morning that final jury argu-
ments are to commence. Wilson v. Gilbert (1972) 25 Cal App
3d 607, 613. This case has a nice description of common law
public nuisance and public nuisance under the MRL, if you
practice in that area.

Some things to keep in mind if you are
thinking of filing an appeal:

The California Supreme Court has interpreted the “miscar-
riage of justice” phrase of Article VI, Section 13 of the Cali-
fornia Constitution to be a phrase prohibiting a reversal unless
there is “a reasonable probability that in the absence of the
error, a result more favorable to the appealing party would have
been reached.” Soule v. General Motors Corp. (1994) 8 Cal 4th
548, 574. Thus, an appellant must show that it was “reasonably
probable the jury would have returned a more favorable ver-
dict” if things had gone the way the appellant wanted. Holmes
v. Petrovich Development Company, LLC (2011) 190 Cal App
4th 1047, 1073. Thus, an appellant must articulate the more
favorable result that they believe would have been achieved if

Continued on page 12
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ASSUMPTION OF RISK: PART ONE

When it comes to risks: Never assume anything

By: Steve Davids

This is intended to be a brief digest
of some of the recent assumption-of-risk
cases. This is not an encyclopedia, but
rather a place to start.

THE BEGINNING OF THE END

Knight v. Jewett (1992) 3 Cal.4th 296:
the parties were engaged in an informal
touch football game during the 1987 Su-
per Bowl, which, as everyone knows, was
won by the New York Giants over poor
Denver, 39-20. Plaintiff was upset during
the game that Defendant was playing too
rough, and she told him she would have to
stop playing. He seemed to acknowledge
her concern, but on the next play, went
up to intercept a pass, knocking Plaintiff
down, and then stepping backward onto
her hand when he landed.

Assumption of risk (“AOR”) means
that the inherent nature of the activity is
such that the participants have no legal
duty to protect each other from inher-
ent risks. (Pages 314-315.) “[I]n the heat
of an active sporting event like baseball
or football, a participant’s normal ener-
getic conduct often includes accidentally
careless behavior.” In a pick-up football
game, players may be knocked down and
injured, even if players are being rougher
than their playmates prefer. However, in

such physical activities, a defendant can
be held liable if (1) he or she intention-

ally injures the plaintiff, or (2) engages in

conduct so reckless as to be totally outside
the range of the ordinary activity involved
in the sport or activity. (Page 320.) The
doctrine applies to a potentially danger-
ous activity or sport. (Page 311.)

Risks inherent in the sport are
determined by the court as a matter of
“common sense.” Expert testimony is in-
admissible. (Perhaps, “a trial judge could
receive expert evidence on the factual
nature of an unknown or esoteric sports
activity, but not expert evidence on the ul-
timate legal question of inherent risk and
duty.”) Slaten v. Superior Court (1996) 45
Cal.App.4th 1628 [figure skating].)

Ford v. Gouin (1992) 3 Cal.4th 339
was decided at the same time as Knight: a
barefoot, backwards water skier directed
his boat operator to take him close to the
bank, where he was struck by a low-

hanging branch. The boat operator was
considered a co-participant.

As to the exception for reckless-
ness, the Restatement of Torts section
500, Comment (a) states that reckless-
ness occurs when the actor knows or has
reason to know of facts which create a
high degree of risk of physical harm to
another and deliberately proceeds to act in
conscious disregard of, or indifference to,
that risk.

CACI 408 states: “Conduct is entirely
outside the range of ordinary activity
involved in [sport or other activity] if
that conduct can be prohibited without
discouraging vigorous participation or
otherwise fundamentally changing the
[sport/activity]. [Defendant] is not respon-
sible for an injury resulting from conduct
that was merely accidental, careless, or
negligent.”

CASES DIVIDED BY
THE SPORTS INVOLVED

1. BASEBALL
. Watten-
S barger v. Cincin-
nati Reds (1994)
Y 28 Cal.App.4th
F 746: A baseball
player injured
his arm while
pitching. AOR did not apply. Defendants
permitted Plaintiff to throw a pitch at a
Major League tryout after they knew or
should have known it would cause severe
injury. Plaintiff was 17 years old and told
Defendants that his arm “popped” after he
threw a third pitch. It was reasonable to
infer that he was seeking guidance from
Defendants, who did not stop him from
throwing another pitch.

Lowe v. California League of Prof.
Baseball (1997) 56 Cal.App.4th 112, 123
A spectator at a minor league baseball
game was hit by a foul ball as he was be-
ing distracted by the team mascot, whose
“antics” increased the risk of harm. AOR
did not apply.

Balthazor v. Little League Baseball,
Inc. (1998) 62 Cal.App.4th 47: In many
sporting activities, challenging the rules

is actually an inherent part of the sport.

In baseball, the brush-back or “bean-ball”
pitch does not subject the pitcher to civil
liability, even if done intentionally. The
league had no duty to provide protective
batting helmets. This is because AOR
does not impose a duty to reduce risk, just
not to increase it. (Id., at page 52.)

West v. Sundown Little League of
Stockton (2002) 96 Cal.App.4th 351: A
minor baseball player was barred from
recovery when injured as the result of a
pre-game incident: a coach threw a fly
ball into the sun and the ball hit player in
the eye, causing injury.

Sanchez v. Hillerich & Bradsby Co.
(2002) 104 Cal.App.4th 703: A college
baseball pitcher sustained severe brain
injury when hit by a baseball during a
game. AOR did not apply. Triable issues
existed as to whether the design and use
of an aluminum bat substantially in-
creased the inherent risk the pitcher faced
during the game.

Avila v. Citrus Community College
District (2006) 38 Cal.4th 148: A commu-
nity college baseball player sued opposing
team’s college after he was hit in head
with pitch during game. The opposing
team’s college did not breach its duty not
to increase the inherent risks in the sport.
“Sports in the school environment, in
contrast, are not ‘recreational’ in the sense
of voluntary unsupervised play, but rather
part and parcel of the school’s educational
mission.” AOR applied.
2. CYCLING

Branco v.

Kearny Moto

Park, Inc. (1995)

37 Cal.App.4th

184, 193: The

court considered
evidence that the
unsafe design of

a bicycle jump ramp may have unduly in-
creased the risk of injury to bicycle racers.
AOR did not apply.

Moser v. Ratinoff' (2003) 105 Cal.
App.4th 1211: AOR applied to organized
non-competitive bicycle ride in which one
rider collided with another. This was a
200-mile bicycle ride through Death Val-
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ley. It was a timed event, and the partici-
pants had to complete within a designated
time in order to qualify as a “finisher.”
They had to reach a series of checkpoints
within required time limits, or face dis-
qualification. They were not racing each
other, but they were racing the clock and
challenging themselves to the limits of
their endurance. Plus, the participants in
Moser signed waivers recognizing that
“this athletic event is an extreme test of

a person’s physical and mental limits and
carries with it the potential for death, seri-
ous injury and property loss. The risks in-
clude, but are not limited to those caused
by [ ] actions of other people including but
not limited to participants.”

3. EQUESTRIAN

Galardi v.
Seahorse Riding
Club (1993) 16 Cal.
App.4th 817: An
instructor altered
the equestrian
course and made
the plaintiff negotiate it starting at the end
and working back toward the beginning,
making it more likely that the rider would
fall. Distances between jumps were also
shortened. AOR did not apply.

Tan v. Goddard (1993) 13 Cal.
App.4th 1528: Defendant provided Plain-
tiff with an unsuitable horse, and provided
no instruction for riding the horse on a
rocky track. AOR did not apply.

Cohen v. Five Brooks Stable (2008)
159 Cal. App. 4th 1476: A horse rider was
thrown from a horse, and was previously
told the horse was appropriate for a begin-
ner rider. It wasn’t, and therefore AOR did
not apply.

Levinson v. Owens (2009) 176 Cal.
App.4th 1534: A party guest was barred
from recovery when thrown from her
host’s horse, even though the host picked
the wrong horse for her.

Eriksson v. Nunnink (2011) 191 Cal.
App. 4th 826: An instructor acted reck-
lessly in permitting a 17-year-old girl to
enter an equestrian competition when the
instructor knew, and had been repeatedly
warned, that the girl’s horse was not fit
to ride. The girl was subsequently killed

when the horse

tripped and fell
on her.
4. FOOTBALL
Fortier v. Los
Rios Community k

College District
(1996) 45 Cal.

App.4th 430: a head injury was sustained
in “non-contact” football class; there was
no duty to provide helmets. Plaintiff was
a receiver who collided with a defensive
back who was trying to intercept.
5. GOLF

Dilger v.
Moyles (1997) 54
Cal.App.4th 1452:
A golfer had
no duty to yell
“Fore!” before
addressing the
ball.

Morgan v. Fuji Country USA, Inc.
(1995) 34 Cal.App.4th 127: The inherent
risk of being hit by a misguided golf shot
does not prevent a finding the owner of a
golf course unreasonably exposed golf-
ers to that risk by its poor design of the
course. AOR did not apply.

6. MARTIAL ARTS

Bushnell v.

Japanese-Ameri-

can Religious &
Cultural Center

(1996) 43 Cal.

App.4th 525:

A judo student

broke his leg

while practicing with an instructor. AOR
applied.

Lilley v. Elk Grove Unified School
Dist. (1998) 68 Cal. App. 4th 939: A mid-
dle school wrestler was injured in practice
when he was “grappling” with his coach
following the coach’s instruction on how
to block an opponent’s “control hold.”
AOR applied because the injury was part
of his “participation in the extracurricular
sport of wrestling,” and therefore “clearly
... within the policy purview of primary
assumption of the risk.” (Page 947.)

Rodrigo v. Koryo Martial Arts (2002)
100 Cal.App.4th 946: A martial arts
student was kicked by another student
while waiting in line for her turn to kick
a leather bag as part of a practice drill.
AOR applied.

7. MOTOR SPORTS

Distefano v.
Forrester (2001)

85 Cal.App.4th
1249: AOR ap-
plies to motorcy-
cle “off-roading.”

Amezcua v.

L.A. Harley-Da-
vidson (2011) 200 Cal.App.4th 217: AOR
applies to a non-competitive motorcycle
group ride for kids’ charity. Plaintiff was

ey

struck by a motorist unconnected with
the ride. The defendant was the organizer
of the ride. The criteria for AOR are an
activity done for enjoyment or thrill,
requiring physical exertion, and involving
a challenge containing a potential risk of
injury.

Rosencrans v. Dover Images, Ltd.
(2011) 192 Cal.App.4th 1072: The owner
of a motocross track had a duty to mini-
mize the inherent risk of being struck by
another rider by providing an adequate
system to warn competitors of a downed
rider (flaggers). AOR did not apply.

8. SKIING

O’Donoghue
v. Bear Mountain
Ski Resort (1994)
30 Cal.App.4th
188: A skier sued
a resort when he
skied between
two groves of
trees, mistakenly believing that he was
taking a trail to another ski run. Instead,
he went down a ravine and was injured.
This case did not evaluate the reckless-
ness exception to AOR. The DCA found
that the injury was inherent in the sport,
and sanctioned the plaintiff for a frivolous
appeal.

Freeman v. Hale (1994) 30 Cal.
App.4th 1388: An intoxicated skier fell
on another skier, causing quadriplegia.
“[WThile [Defendant] did not have a duty
to avoid an inadvertent collision with
[Plaintiff], he did have a duty to avoid
increasing the risk of such a collision.”
AOR did not apply.

Cheong v. Antablin (1997) 16 Cal.4th
1063: Ski resort “Responsibility Codes”
do not establish negligence per se. De-
fendant was skiing with the plaintiff, and
was proceeding more quickly than he
(Defendant) was comfortable with. The
defendant then turned to his right to slow
down, and collided with the plaintiff.
AOR applied.

Campbell v. Derylo (1999) 75 Cal.
App.4th 823: downbhill skier was seated
at the bottom of slope to put her skis back
on, and was struck by a runaway snow-
board. The snowboard owner had failed to
wear a retention strap securing the snow-
board to him as required by both a county
ordinance and a “Responsibility Code”
posted at the ski slope. AOR did not apply,
because the defendant increased the risk
of harm.

Souza v. Squaw Valley Ski Corpora-

Continued to page 19
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“Pillah” Talke
with Allan Owen

An ongoing series of interviews with pillars

in the legal community
By: Joe Marman

Q. Can you give me a brief history of your
work as a lawyer and your history leading
up to you becoming a lawyer.

A. 1 grew up as an Army brat. [ went to
five elementary schools, a junior high

and three high schools. I attended Francis
Hammond High School and went to sum-
mer school at T. C. Williams — the two
segregated schools in Alexandria, VA,
made famous by Denzel Washington’s
movie, “Remember the Titans.”

I went to elementary school in Pasa-
dena, three places in Germany and then
Alexandria. After summer school, my
family moved to San Francisco, arriving
just in time to be there for the Summer of
Love. I think these two experiences awak-
ened a strong belief in fighting the good
fight. In high school, my best friend’s
family was involved in the social move-
ment. Meeting Huey Newton, Eldridge
Cleaver and Cesar Chavez also helped
shape what I became.

I think I always knew I would be-
come an attorney, even though I was a
viticulture major my first year at UCD and
graduated with a B.S. from the School of
Agriculture. My research emphasized ru-
ral sociology and alternatives to agribusi-
ness — not exactly the favored subjects at
UCD. I was hired as a temporary lecturer
at UCD; eventually my research team
was asked to leave for publishing facts
embarrassing to the University at Davis. It
is explained in the book “Hard Tomatoes,
Hard Times.” We followed the Drapers
and found even more unbelievable facts at
UCD. At that point, I decided it was time
to go to law school.

Q. What is the story behind the “Hard
Tomatoes, Hard Times”?

A. We uncovered research grants being
used inappropriately to help corporate
farms and some urban politicians. I can’t
say more as there was a gag agreement.

Q. What do you like and don’t like in
your legal career?

A. I love representing people who other-
wise would be taken advantage of by the

insurance carriers. I love re-
search; finding the right argument
for the court. I loved arguing ap-
peals such as Schlauch v Hartford
and Andalon v Plowman, among
others. Frankly, I was always bet-
ter at research and writing than [
was at trying cases.

Q. Do you have any memorable
cases that you were involved in?
A. In Schlauch v Hartford, 1 suc-
cessfully argued that we could sue
Hartford for bad-faith refusal of a
policy limit demand even though
the trial resulted in a net verdict
of zero against their insured. In
Andalon v Plowman, 1 expanded
the tort of wrongful life include
emotional distress claims for the
parents.

Q. Do you have any life’s heroes who
you admire, and why?

A. My brother, Bill — the best trial lawyer
I ever tried a case with. There may be
more successful members of our CCTLA.
But few of them ever tried a case where,
if you lost, your client was given the death
penalty.

Q. Do you think civil practice should
change in any way, and why?

A. I find the increasing lack of civility in
our practice to be appalling. I worked with
Loren McMaster, teaching classes on the
Guidelines for Civility and Professional-
ism, and I have long been a member of the
Kennedy Inn of Court which is dedicated
to ethics and civility. I only wish more at-
torneys took these subjects to heart.

Q. Is there any advice that you would
want to pass onto other attorneys?

A. Spend some time in the library.
Asking for answers on the List Serve is
great, but it isn’t a substitute for a strong
understanding of the law. I am constantly
amazed at questions about what an insur-
ance policy covers that cannot possibly be
answered without a review of the policy.

I am even more amazed at the number of
answers posted to those questions. Doing
some book searching invariably leads to
finding other topics of interest. I never hit
a book where I didn’t find things to help
me on other cases.

Q. How did you choose personal injury
as your focus of law?

A. I chose plaintiff’s PI almost by ac-
cident. When I got out of law school,
litigation firms were the only firms hir-
ing. I wasn’t exactly a grey suit kind of
guy, so the big business firms weren’t a
good fit for me. I interviewed with Mort
Friedman; was very lucky, and he hired
me. It has been a great ride ever since. Of
course, now [ am retired; I am finding [
like that even better!

Q. Anything that stands out in your
career that you are most proud of?

A. I am proud of the mentoring I have
done over the years. [ know sometimes I
came across as a bit harsh. Sue me! But
nothing makes me feel better than to

have an attorney come up to me and tell
me that I once helped him on an issue or
on a case. And I find that I am enjoying
responding to questions on our list serves,
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even though I am retired now in Hawaii.

Q. What do you want more of in your
life or in the world?

A. Respect for the right of everyone to
live their life and believe in their beliefs
even if they differ from yours.

Q. What do you want less of in your life
or in the world?
A. Meaningless confrontation.

Q. Where is your favorite vacation
place?

A. It used to be Kona, but I am now living
there.

Q. What would like to do with your
retirement?

A. I plan to play a lot of golf. Always have
said I am going to bartending school so |
can have part of the day where I am not
drinking but get to talk to people. | LOVE
golf. I play 150-200 rounds per year and
hope for more in retirement. I am cur-
rently an eight handicap, unless of course
a big tournament is coming up, in which
case [ am a 10.

Q. Are you serious about going to bar-
tending school?

A. If I decide I want to work, that is the
only job I can think of that I would want.
I would get to talk to people for hours
and, and here in a resort town, the faces
change daily. So far I have had no desire
to work - except on my house!

Q. You were pretty involved in politics

in Sacramento. What are some of your
current political thoughts. For example,
global warming — real or imaginary?
A. Real, but I prefer to call it global cli-
mactic change.

Q. Was the war in Iraq justified or not?
Get out or stay there and why?

A. Unless there is imminent danger of
attack, war is never the best solution. And
it is never justified. But once you decide to
go in, you can’t just leave.

Q. What is your opinion on the govern-
ment spying on citizens, okay or not?
A. That question is too vague. Some is
necessary. [ have no problem with red
light cameras. I do have a problem with
eavesdropping on cell conversations.

Q. Do you think we should legislative
term limits or not?

A. No. Term limits lead to amateurs
trying to run things. Limits also lead to
undue influence by the money movers.

Q. How do you feel about the US
Supreme Court decision in Florida’s
election regarding emplacement of
Bush- correct or not?

A. George W. Bush as president should
never be considered correct.

Q. Do you agree with the tax cuts as
proposed by George Bush, Jr.?

A. NO! Reaganomics and the trickle-
down theory are great theories. They just
don’t work here because too many of the
wealthy are too greedy to let the money

trickle. The tax cuts have made the rich
richer, the poor poorer, and virtually
eliminate the middle class.

Q. Do you believe there was any great
legislation in last 20 years?
A. Obamacare.

Q. How can we solve the monetary and
campaign cash influence in campaigns?
A. I think it is too late for that.

Q. With all of your involvement in state
politics, what do you think we should be
wary of in the future?

A. The legislators have to fund the courts,
but they must also figure out how to

lower overall spending. Politicians have
to quit spending every dime in favorable
times and commit to that spending level
in lean times. I very strongly believe the
legislators should pass a budget on time.
If they don’t, neither they nor their staff
should get paid until it is passed—and I
don’t think they should get retroactive pay
when the budget is passed. Why should
anyone get paid if they can’t do their most
important job in a timely fashion? I think
the number of staff members for each leg-
islator should be cut at least in half. There
is so much fat on the legislative payroll
that it is sickening. Locally, I think all
special interest groups should quiet down.
Local government has to provide some-
thing for everyone. If the STOP (Sacra-
mento Taxpayers Opposed to Pork) people
are successful in halting the arena, I think
it would be extremely harmful to the city.

From the president. ..

Continued from page one

and the armored tail clamped in sideways.
The red ant was crushed between body
and legs. And one head of wild oats was
clamped into the shell by a front leg. For a
long moment the turtle lay still, and then
the neck crept out and the old humorous
frowning eyes looked about and the legs
and tail came out. The back legs went to
work, straining like elephant legs, and

the shell tipped to an angle so that the
front legs could not reach the level cement
plain. But higher and higher the hind legs
boosted it, until at last the center of bal-
ance was reached, the front tipped down,
the front legs scratched at the pavement,
and it was up. But the head of wild oats
was held by its stem around the front legs.

Now the going was easy, and all the
legs worked, and the shell boosted along,
waggling from side to side. A sedan driv-
en by a forty-year-old woman approached.
She saw the turtle and swung to the right,
off the highway, the wheels screamed and
a cloud of dust boiled up. Two wheels
lifted for a moment and then settled. The
car skidded back onto the road, and went
on, but more slowly. The turtle had jerked
into its shell, but now it hurried on, for
the highway was burning hot. And now
a light truck approached, and as it came
near, the driver saw the turtle and swerved
to hit it. His front wheel struck the edge of
the shell, flipped the turtle like a tiddly-
wink, spun it like a coin, and rolled it off
the highway. The truck went back to its

course along the right side.

Lying on its back, the turtle was tight
in its shell for a long time. But at last its
legs waved in the air, reaching for some-
thing to pull it over. Its front foot caught
a piece of quartz, and little by little, the
shell pulled over and flopped upright. The
wild oat head fell out and three of the
spearhead seeds stuck in the ground. And
as the turtle crawled on down the em-
bankment, its shell dragged dirt over the
seeds. The turtle entered a dust road and
jerked itself along, drawing a wavy shal-
low trench in the dust with its shell. The
old humorous eyes looked ahead, and the
horny beak opened a little. His yellow toe
nails slipped a fraction in the dust.
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2013 was good for Timmons, Owen & Owen, Inc.
Exciting changes included Allan J. Owen becoming Of Counsel, Michael W. Jansen
joining the firm, and Daniel G. Tichy’s title changing to Partner. Our success as a

team has gone so well that as of January 1, 2014, we are pleased to announce
our NEW NAME:

The Law Offices of
TIMMONS, OWEN, JANSEN & TICHY, INC.

JOHN P. TIMMONS, WILLIAM J. OWEN,

MICHAEL W. JANSEN & DANIEL G. TICHY
ALLAN J. OWEN, Of Counsel

Law Offices of
TIMMONS, OWEN,
JANSEN & TICHY 1

WWW.SACLAW.NET

Specializing in Personal
Injury Actions, Including:

Our Main Office is located in Auto Accidents
Midtown Sacramento Premises Liability « Insurance

. Disputes « Slip and Fall
1401 21st Street, Suite 400 .
Sacramento, CA 95811 Wrongful Death - Product Liability

(916) 444-0321 Office
Also Specializing In
Offices also in Woodland, Davis and Jackson Worker’s Compensation Claims

Woodland: (916) 668-7600
Jackson: (209) 223-5650

Serving injured workers since 1966

Making a false or fraudulent worker’s compensation claim is a felony, subject to up to 5 years in prison or a fine of
up to $50,000 or double the value of the fraud, whichever is greater, or by both imprisonment and fine.

Spring 2014 — The Litigator 7


www.saclaw.net

JAMS NEUTRALS

PERSISTENT.
ACCESSIBLE.
AFFORDABLE.

OUR COMPETITIVE RATES
START AT JUST $350
PER HOUR.

We know you need skilled mediators who are available to pursue every angle until your case is settled—
and experienced, unbiased arbitrators who are highly respected by all parties. And we know you need
these services at a reasonable rate. Our neutrals have significant expertise in a wide range of practice
areas and they receive extensive, ongoing ADR training to ensure cost-effective resolution. If you want an
efficient process at a competitive rate, maybe you can't afford not to use JAMS. To schedule a case, call

Linda Huynh at 925.975.5795,

JAMS Sacramenln Reselulion Cenler
FE20 Venture (aks Way | Suite 400 -

Sacraments, CA 95833 THE RESOLUTION EXPERTS '. JAMS .
QIE.921.5300 | www famsadr.com
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Farewell ...
and Aloha!

The party hosted by
CCTLA past presidents, board
members and its executive
director on Dec. 10 was a bit-
tersweet event with guest of
honor Allan Owen leaving the
following morning for his new
home in Kona, Hawaii.

The Bon Voyage party
drew members of the judicial
and medical communities,
along with elected officials and
notable attorneys, who all paid
tribute to Allan for his invalu-
able contributions during his
34-year-legal career.

During his more than
20 years as a CCTLA board
member and officer, he was a
mentor, writer for The Litiga-
tor, teacher and role model. He
and his wife, Linda Whitney,
hosted the CCTLA Spring
Fling for 11 years, donating
much time and effort to the
event that raises considerable
funds for the Sacramento Food
Bank & Family Services. Allan
was CCTLA’s first recipient of
the Mort Friedman Humanitar-
ian Award.

He was a Master with the
Kennedy Inn of Court, writ-
ing many memorable skits
and receiving various acting
awards. Allan has served on the
Preservation Trust as its chair
for a number of years and vol-
unteered his time to the historic
neighborhoods in Sacramento,
working on various activi-
ties to preserve and protect
the midtown and central city
historic neighborhoods.

Above: Bill Owen
and Allan Owen.
Right: Allan
shares a laugh
with Margaret
Doyle and Jill
Telfer.

Smith, Margaret Doyle and Dan Wilcoxen.

Above: Mike Jansen, Bill Owen,
Allan Owen, Linda Whitney,
John Timmons, and Dan Tichy.

Above: Jill Telfer leads a toast to Allan Owen.

Left: Allan obviously loves his new Aloha shirt!

Above Left: David Smith,
Joe Marman, and Joe
Weinberger. Above Center:
Wendy York and Justice
Art Scotland. Above Right:
Judge David Brown and
Allan Owen.

Above: Glenn Guenard, Allan Owen, and
Sue Ann Van Dermyden.
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Tired of the bad economy, high rent... Contact
the Wong Center Legal Suite today and take

advantage of our new Stimulus Package

3 1 J Street, Suite 200, Sacramento, CA 9ssl4d

PART-TIME DFFICE PACKAGE

¥ | ||||-

iCreabe an impressive professional image without the expense of running a full-time odfloe.
wn NE 1:_ t H i l— I"‘. Part-lame olfice plars age available today to Mullill all o your business necds and provide you

LEQ-EII Suife with all of the accommodations of a traditdonal office at a (raction of the cost

To amange a privale lowr, please confacl.  Ted Rivera  916-442-0482 Invera@wongoanieriegal. com
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www.wongcenterlegal.com

What's your plan?

N rr'rr_:rm.lr.lrrrr.l'.l: a strnictured seitfement, i EPETYOIE neea .rl,ﬂn'lrr:." Cialos Aleaine

The mamnbsors of the Akcaing Group have maore cham 25 years combined oxperienor gpecialiing s comgpchonabve senilornene

Adhasor, our icams ooy 3 much benaad g of opekons than jus wnkiacd

¢ komg-eerm neods ol plaintils

Baird i an independest, emplves-owned finencizl sorvices frmn, whick has |I:l--|.||l:

wiakh manszoment solurioss o individual, Famnsilics, amd caparizacions for 20 poars

The Alcaine Group

Carlos Alcaine "-ll.]'lll.r Halecebeck Chery] Moore

Senior Vice Presideom Financial Advisor Legiane red Chiznn Falacicrndhip
% s ia

b Faireka, Foad, Roseville, CA 04481

Fh-THE-6500 _ H T

Membery ol the Alcaing Group ipeak Spanily and cas work direcily wigh poar clicnin

| i L)
LR { TR = %

Frivabs Wealth Management | wawwrwhsadoom

The Judge - K The Mediator

“Employment law is complex and f / “This was a worrisome personal
requires marshalling emotions and ' J-" injury case, due to the lack
expectations between employers f of insurance for the defendant.
and employees. When such J . f Judge Lewis persevered and
difficulties arise in my cases, | want R H ' convinced my client (Plaintiff)
Judge Lewis as the mediator. He is and the defense lawyer to resolve
respectful and thoughtful to my the matter in an amazingly
clients and me throughout Q short time. Judge Lewis is truly

the process, but he gets
people to move and
to compromise.”

a people person, which enables
him to communicate with and
to establish rapport with anyone.”

Galen T. Shimoda, Plaintiff Lawyer
Shimoda Law Corp

Gary B. Callahan, Plaintiff Lawyer
Wilcoxen Callahan Montgomery & Deacon

Don't compromise when choosing your next mediator.
Jckpe [ewas 15 2 I and expenancad meoksion wha isfans pmpaiedcaly an0 W alsD speadt wil e auffholy 90 Slafone of 3 fRg e BNBT NECRESTY

916-483-2222 - www.mediatorjudge.com
Sacramenin aad all Northemn Calffomia

Just pick up your phone and dial 916-483-2222
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www.rwbaird.com
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Mike’s Cites

Continued from page 2

the trial court had not denied appellant’s
claims. Appellants must show prejudicial
error. Scheenstra v. California Dairies,
Inc., (2013) 213 Cal App 4th 370, 403.

Objections to jury instructions.
A party’s failure to object to civil jury
instructions will not be deemed a waiver
where the instructions are prejudicially
erroneous. Bishop v. Hyundai Motor
America (1996) 44 Cal App 4th 750, 760.
However, if counsel agrees to the jury
instructions, counsel waives objection.
In order to determine whether counsel
has agreed to a set of jury instructions,
the scope of counsel’s agreement must
be examined. What would a reasonable
person believe from the outward mani-
festations or expressions of the attorney?
See Alexander v. Code Masters Group,
Ltd. (2002) 104 Cal App 4th 129, 141. This
case has a interesting discussion of the
effect of the court’s question: “Are those
the instructions as modified and agreed
upon by the parties?”” CCP §647 provides
basically that if you make an objection to
a jury instruction, then all other orders,
rulings or actions are deemed to have
been excepted to.

Sandbagging evidence during trial

Plaintiffs sought to impeach a defense
witness with a questionnaire that the
defense witness had filled out as a tenant
which contradicted her oral testimony at
trial when she became park management.
The questionnaire had not been disclosed
during discovery. At trial, the court stated
it should have been produced. Plaintiff
responded that impeachment evidence
was not necessary to be produced. The
questionnaire was excluded by the court
from being utilized by Plaintiff to cross-
examine the defense witness, and the
court admonished the jury to disregard
Plaintiff’s counsel’s questions.

The trial court’s order was a combi-
nation of evidentiary sanction and partial
issue sanction. “The imposition of issue
or evidentiary sanctions is appropriate
even if there is no prior order compelling
production, provided that the discovery
responses were such that the propound-
ing party would have no reason to seek
such an order.” Pate v. Channel Lumber
Company (1997) 51 Cal App 4th 1447,
1454. The appellate court in this case

stated: “When reviewing a trial court’s
order imposing discovery sanctions, we
must follow the well-established rule that
the order is presumed correct and indulge
all presumptions and intendments in its
favor on matters as to which the record is
silent.” Karlsson v. Ford Motor Company
(2006) 140 Cal App 4th 1202, 1217. The
appellate court herein stated that they
could not presume the witness lied when
confronted with the cross-examination
document because she could have said
that she did not recall, or that she may not
have been the person who prepared the
document. Therefore, the plaintiff who is
seeking to impeach the witness with the
document failed to carry its burden of
proof.

Thus, if the other side sandbags you
and does not produce discovery, you do
not necessarily have to make a motion
to compel. However, you have to be able
to show that the sandbagged evidence is
prejudicial and critical to your case and
would have led to a different result if it
had been produced. If a party sandbags
evidence, and the individual is caught
red-handed, they obviously are going to
say they didn’t remember it. Since today’s
judges are taught that they should order
full disclosure of all evidence, it is im-
perative to try to get the judge to indicate
on the record that failure to disclose that
document is prejudicial and could lead to
a different outcome of the trial.

2. Noreen Cardinale v. Daniel R. Miller
Jr., 2014 DJDAR 252 (Feb. 8, 2014).
This is another appeal in a case in-
volving at least four appeals arising from
an abusive loan scheme. At the end of the
case, Plaintiff moved for attorney’s fees
under CCP §685.040, which authorizes a
judgment creditor to recover fees incurred
in enforcing a judgment if the underly-
ing judgment included an award of fees
as costs. (§1033.5(a)(1)) The defendant
argued that under the Uniform Fraudulent
Transaction Act, defendants could not be
ordered to pay the fees if they are third
parties to the underlying contract.
Uniform Fraudulent Transfer Act
does not itself authorize an attorney’s fees
award. However, CCP §685.040 supports
an award of fees as costs against a party
who conspires to help a judgment debtor
evade efforts to enforce a judgment that
includes a contractual fee award. CCP

§1033.5(a)(10)(A) allows attorney’s fees
to be recovered as costs when authorized
by contract. The rationale for this deci-
sion is that generally, when a judgment
is rendered in a case involving a contract
that includes an attorney fees and costs
provision, the judgment extinguishes all
further contractual rights, including the
contractual attorney fees clause.

3. Nevarrez v. San Marino Skilled Nurs-
ing and Wellness Center 2013 DJDAR
14743 (Nov. 4, 2013).

Samuel Nevarrez obtained a jury
verdict against San Marion Skilled Nurs-
ing and Wellness Center, LLP, on theories
of negligence, elder abuse and violation
of the Patient’s Bill of Rights. Although
mentally alert, Plaintiff had difficulty
staying upright on his feet and walking.

Key evidence by the plaintiff was a
Class “A” citation by the Department of
Public Health against the convalescent
home for various violations pertaining
to issues presented by Nevarrez. The
plaintiff sought to bring the DPH inves-
tigator to trial. However, the Department
of Health and Human Services (DHHS)
Center of Medicare and Medicaid Ser-
vices, is a federal agency. The agency
required, pursuant to federal regulation,
(45 C.F.R. §2.3) authorization for testi-
mony by the DHHS employee. Nevarrez’s
request for such authorization was denied
on the ground that the investigator’s testi-
mony “would not be in the interest” of the
DHHS. The defense sought to exclude the
citation under Evidence Code §352.

The appellate court determined that
the citation was highly prejudicial and
the trial court abused its discretion under
Evidence Code §352 by allowing the
citation into evidence. The trial court did
not allow the party’s experts to testify
whether a statute or regulation had been
violated. The DPH investigator’s citation
was perceived as his opinion that the con-
valescent home had violated statutes in
Nevarrez’s care. An expert may not testify
about issues of law or draw legal conclu-
sions. Summers v. A.L. Gilbert Company
(1999) 69 Cal App 4th 1155, 1183.

Thus, this case stands for the propo-
sition that even if a plaintiff has a DPH
investigator’s citation, that citation is not
admissible, the citing witness will not
appear, and the plaintiff had better present
his case in some other way.
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Record $34.9-million verdict
in Sacramento due to injuries
sustained in a motor vehicle collision

A Sacramento County jury on Dec. 6 returned a
record personal injury verdict of $34.9 million for the
personal injury and loss of consortium claims made by
56-year-old Debra Hackett and 63-year-old Bill Hack-
ett of Galt, CA, against Silva Trucking, Inc., of French
Camp, and Elaine McDonold, the semi operator.

Pre-litigation, the defendants’ insurers failed to ac-
cept Plaintiffs’ global demand of $5,000,000 and more
than a year before trial, Plaintiffs made a statutory offer
in the amount of $12,500,000, which was also ignored
by the defense.

Plaintiffs were represented by a team of lawyers
including attorneys Robert Buccola, Steve Campora,
Robert Nelsen and Ryan Dostart of Dreyer, Babich,
Buccola, Wood, Campora, LLP, and Eliot Reiner of
Eliot Reiner, APLC.

On October 11, 2010, Mrs. Hackett was driving her
bus on Highway 12 when the defendants’ semi-truck/
trailer combination crossed into the oncoming lane, col-
liding with Mrs. Hackett’s bus, rendering her paralyzed
from the waist down, and also resulting in her suffering
a major closed-head injury.

Following her acute care, Mrs. Hackett was trans-
ferred to a skilled nursing facility located near her
residence. Despite the good quality of nursing care and
her three visits/stays per week at home, the Hackett fam-
ily wanted Debra to reside fulltime in her home and to
receive 24/7 LVN care as well as additional medical and
rehabilitation services in her home environment.

Defendants suggested that the overall quality and
consistency of Plaintiff’s care would not be improved at
home and argued that the level and extent of assisting
care as requested was grossly exaggerated by the plain-
tiffs, in both breadth and cost.

Also, Defendants suggested that there was no real
desire by anyone that Plaintiff be allowed to return and
live at home permanently as opposed to her current
three visits per week. Mrs. Hackett’s medical and wage
loss damages to date totaled approximately $1,200,000.

There was no evidence that the plaintiff contin-
ued to have physical pain or that she was depressed or
anxious, but Plaintiffs argued that she was nevertheless
emotionally aware of her very serious limitations and
was trapped in her body, requiring the constant assis-
tance of others.

Following the verdict, Plaintiffs’ attorney Robert
Buccola told the Sacramento Bee, ”She desperately
wants to be home and is rejoicing now in the news she
will be coming home.”

Debra Hackett was awarded $31.9 million, and $3
million was awarded to William for his loss of consor-
tium.

The case was tried in front of Judge Judy Hersher in

Department 45 of the Superior Court in Sacramento.

The verdict is the largest personal injury award ever
in Sacramento County; exceeding the previously largest
injury verdict of $24.3 million—a case also tried by
Robert Buccola and Steven Campora in 2010.

skksk

$63,000 verdict in San Francisco
for personal injuries due to motor
vehicle collision

Rosenthal Law represented a 54-year-old man
who was rear-ended by a tow truck on the Bay Bridge
while leaving San Francisco to drive back to his home in
Arizona with his son. The accident resulted in moderate
damage to Plaintiff’s truck. He did not seek immediate
treatment and in fact continued the drive to Arizona.

He received treatment over the course of the next six
months for complaints of low back pain with pain
radiating into the left buttocks and thigh. He went to a
primary-care physician who ordered a lumbar MRI that
showed a disc bulge at L4-5. He then underwent physical
therapy and received two injections at a pain manage-
ment facility. All treatment was on a lien basis. The
total bills were $32,000, including a whopping $15,000
physical therapy bill. Plaintiff claimed mild residual
symptoms. An arbitrator awarded $40,000, which Plain-
tiff rejected. CCTLA Board member David Rosenthal
served a CCP 998 for $49,000, and the defense served a
998 for $30,000.

The pain facility was unable to produce a doctor
who could testify via deposition from Arizona about
Plaintiff’s care, so we retained Santi Rao, M.D., to
review the records. He identified narrowing at L4-5
consistent with the low back complaints that was not
appreciated by the radiologist or treating doctors. He
testified that $3,000 of the physical therapy bills was
reasonable so we claimed only $20,000 of the medical
bills. Defense hired Paul Mills, M.D., a somewhat noto-
rious defense doctor from the South Bay who admitted
to performing about 100 DMEs per year for which he
earned approximately $400,000 per year. In a gift from
the good Dr. Mills, he based part of his report regarding
the plaintiff on medical records of Plaintiff’s son, which
had inadvertently been provided by defense counsel.
This fit in well with cross-examination to the effect that
it is hard to keep your facts and opinions straight when
you are performing so many DMEs and that the doctor
was surely taking a cut-and-paste approach.

After a four-day trial in San Francisco Superior
Court, the verdict was $20,000 in past medical expenses,
$30,000 in past pain and suffering and $13,000 in future
pain and suffering. Rosenthal Law recovered an ad-
ditional $19,000 in costs and interest. Judge was Harry
Dorfman. The firm comments: “It was refreshing to try
a case before jurors who leaned towards the compassion-
ate and did not scowl at the term ‘pain and suffering.”
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2013 Honorees

CCTLA presented
awards to three honorees
at the annual holiday party,
with more than 125 in at-
tendance. Judge of the Year
honors went to the honor-
able Kevin Culhane, Rob-
ert Piering was recognized
as Advocate of the Year,
and Sharon Brown was
named Clerk of the Year.

The accomplish-
ments of outgoing CCTLA
President CIiff Carter and
his board were recognized,
and Stephen Davis was
installed as 2014 president,
along with his board.

The event, held Dec.

5 at the Citizen Hotel in
Sacramento also was a
fundraiser for the Mustard
Seed School serving home-
less youth, and Mustart
Seed representatives were
in attendance and received
a check from CCTLA.

CCTLA 2013 President

Do you have the rig

Steve Davids, 2014 president, at the annual holiday party.

Judge Maryanne Gilliard and Judge David
Brown, at the holiday party.

Cliff Carter receives

aplaque from

pictured with Jeanne Culhane and Shelley Jenni.

ERNEST A. LONG
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+ Resolution Arts Building «
2630 J Street * Sacramento, California 95816
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Above, CCTLA’s 2014 board. Above, Bob Bale.

Left, Stan Fleshman, Steve Campora, Lena Dalby, Pat Little
and Judge David Abbott.

Below: Judge Gerrit Wood, Judge Alan Perkins, Judge Geoffrey Goodman,
and Judge Russell Hom.

Right: Lawrance Bohm,
Elisa Ungerman, Nicole
McKeever, Chris Whelan,
and Elisa Bohm

Above, Frank Radoslovich, Megan Shapiro, and
Wendy York.

Left, Victoria Baiza, Noah Schwartz, Bianca Saad,
Clay Arnold, John Demas, and Erik Gutierrez.
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Midtown Officg in Restored Victorian

A friendly setting that will impress your clients
and put them at ease ¢ A great place to work

Sole practitioner office w/separate secretarial area in completely restored,
impressive, 115-year-old midtown Victorian. Sunny, exceptionally spacious
offices with large common conference room and break room/kitchen. Hcap
access, DSL, sprinklers, alarm, windows that open, A/C, phone with in-house
voice mail. Janitorial and utilities included. In midtown on 21st Street, near
Tuli Bistro, Hook and Ladder, Viscaya, Safeway and the Bee. Easy freeway and
courthouse access. Near light rail and restaurants.

Available Now! Terms Negotiable.
Call Jack at (916) 441-4441 or Chris at (916) 663-5522

CREATIVE
LEGAL FUNDING

Medbcad Care ona Lien Basis & Pre-Settlemont Funlimg
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“When bad things happen
to good people”

Please consider CLF for any medical
and/or financial assistance to aid your
injured clients during their time of need

Local Representation
by Attentive and Friendly People

Judy H. Rothschild, Ph.D.

Trial / Jury Consultant
Sociologist

judy@jhrothschild.com

Ph: 530.758.3641

Fax: 530.758.3636

Cell: 530.979.1695

Davis, CA www.jhrothschild.com

“={ " SACRAMENTO LEGAL
~ VIDEO CENTER, LLC

L . 916-451-7600 www.saclve.com

Depositions ® Synchronization
Editing ™ Trial Presentation
Duplication & Conversion

PAT LITTLE

130 Maple Street — Suite 300 — Auburn, CA 95603
prlittlelaw@gmail.com « PH 530-885-8405 « Fax 530-885-6725

FOOTHILL DISPUTE RESOLUTION

SINCE 1993

-

Conveniently located near many of Auburn’s
finest restaurants in Old Town Auburn
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Assumption of Risk

Continued from page 4

tion (2006) 138 Cal. App. 4th 262: The
skier’s collision with a plainly visible but
unpadded / unprotected snow-making
hydrant was a risk inherent in the sport.
AOR applied.

Lackner v. North (2006) 135 Cal.
App.4th 1188: An 18-year-old snowboard-
er was racing his teammates down an un-
familiar run. He was looking back at his
teammates. He crashed into the plaintiff,
who was standing, talking to her husband
at the bottom of the run. AOR did not
apply. But, the court stated that collisions
are an inherent risk of the sport.

Towns v. Davidson (2007) 147 Cal.
App.4th 461: the plaintiff and defendant
ski resort’s employee were skiing down
the same run. Defendant made a turn
while traversing to his left, and collided
with the plaintiff. Defendant never saw
Plaintiff before the collision. Defendant
was “concentrating on his technique,
which included looking down the fall
line.” AOR applied.

9. TRACK AND
FIELD

Yancey v.

Superior Court
(1994) 28 Cal.

App.4th 558, 566:
Not all conduct
engaged in during
an active sport is
excused under assumption-of-risk. Discus
competitor threw the discus into a playing
field before determining that the target
area was clear of another participant, and
without warning her that he was about to
throw. AOR did not apply.

Saffro v. Elite Racing, Inc. (2002) 98
Cal.App.4th 173: A marathoner was al-
lowed to sue a race management company
for failing to properly provide electrolytes
on the course, which is standard in the
industry. AOR did not apply.

10. WATER
£

SPORTS
|

<2
A

Stimson v.
Carlson (1992) 11
Cal.App.4th 1201:
A sailor struck by
a sailboat boom
assumed the risk.

Ferrariv. Grand Canyon Dories
(1995) 32 Cal.App.4th 248: Plaintiff was
injured on a whitewater trip when she hit

her head on a metal rail in the raft while
traversing rapids. AOR applied. The vio-
lent movement of the raft was an inherent
risk of the activity. Defendant provided its
passengers with safety instructions. The
safety rail on which Plaintiff hit her head
was standard in the industry. Additionally,
Defendant was not liable under a products
liability theory because it merely provided
a service and did not manufacture the
metal rail.

Lupash v. City of Seal Beach (1999)
75 Cal.App.4th 1428: A lifeguard com-
petitor was injured when he ran into the
ocean and fell into a natural depression.
AOR applied.

Bjork v. Mason (2000) 77 Cal.
App.4th 544: AOR did not apply to a mo-
torboat owner who provided a defective
tow rope to the plaintiff. The plaintiff was
inner tubing behind the motorboat. The
inner tubing rope that the defendant pro-
vided was old and frayed and should have
been replaced. Recreational injuries that
are caused by “equipment failures ... are
covered by general negligence rules...”
(Id., at page 553.) This applies whether the
equipment is provided commercially or
otherwise. (Id. at pages 554-555.)

Shannon v. Rhodes (2001) 92 Cal.
App.4th 792: Being a passenger on a boat
is “too benign” for AOR to apply. But see
Truong, below.

Bunch v. Hoffinger Industries, Inc.
(2004) 123 Cal.App.4th 1278: A girl suf-
fered catastrophic injuries when she dived
into a shallow pool. Her suit against the
pool manufacturer was based on failure
to warn, and she succeeded because
equipment suppliers are liable for injuries
caused by providing defective equipment.
(Id., at page 1300.) AOR did not apply.

Ford v. Polaris (2006) 139 Cal.
App.4th 775: A passenger on a jet ski suf-
fered severe injuries after falling off the
rear of the jet ski, and encountering the
engine wake. The jet ski was defective be-
cause lacked design safeguards to protect
against a rearward ejection injury, when it
was impossible to hold onto the operator.
AOR did not apply.

Truong v. Nguyen (2007) 156 Cal.
App.4th 865: A passenger on personal
watercraft assumed the risk of death.

The lake involved had a speed limit and
a counter-clockwise traffic pattern. The
lake was 635 acres, and at the time of the

accident there were only 30-35 vessels on
the water. The decision was also occupied
with whether AOR principles were differ-
ent for “casual use” of a watercraft versus
“extreme use.” They are not.

Capriv. L.A. Fitness International
(2006) 136 Cal.App.4th 1078: A swimmer
slipped on a pool deck at a health club.
AOR did not apply because “the risk of
algae growing on the pool deck causing
it to become dangerously slippery is not
inherent in the sport itself, and thus is not
a risk assumed by those who utilize the
swimming pool so as to relieve the pool
owner of the duty to keep the deck clean.”
11. MISCELLANY

Bush v. Parents Without Partners
(1993) 17 Cal.App.4th 322: Plaintiff
slipped on substance on the floor while
engaging in recreational dancing and was
allowed to sue. AOR did not apply.

Luna v. Vela (2008) 169 Cal.App.4th
102: The organizer of a front yard vol-
leyball game was liable for not correcting
a volleyball net tie line that was a tripping
hazard. AOR did not apply.

McGarry v. Sax (2008) 158 Cal.
App.4th 983: A spectator at skateboard
exhibition was injured in a melee when
a professional
skateboarder
threw a skate-
board deck
(without wheels
or hardware) into
the crowd. AOR
applied.

Beninati v. Black Rock City, LLC
(2009) 175 Cal.App.4th 650: Getting
burned at Burning Man is an assumption
of the risk.

Nalwa v. Cedar Fair (2012) 55 Cal.
4th 1148: Injury to a passenger in a
bumper car at an amusement park. “[The]
primary AOR doctrine is not limited to
activities classified as sports, but applies
as well to other recreational activities
involving an inherent risk of injury to
voluntary participants ... where the risk
cannot be eliminated without altering the
fundamental nature of the activity.” AOR
applied.

$okk

In a future installment, we will
discuss the liability of teachers / coaches /
trainers, and also look at the law pertain-
ing to written releases of liability.
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RESERVE THE DATE!
May 22,2014

o President Steve Davids and the Officers and Board
= R\ of the Capitol City Trial Lawyers Association
¢
Sacramento Food Bank & Family Services

cordially invite vou to the

12th Annual Allan Owen
Spring Reception & Silent Auction

Date:Thursday, May 22, 2014 / Time: g p.m. to 7:30 p.m.
Place: At the home of Justice Art Scotland (Ret.) & Sue Scotland
165g 1o0th Avenue, Sacramento, CA g5818

This reception is free to honored guests, CCTLA members
and one guest per invitee, Hosted beverages

: ; Eree Walet
and hors d'oeuvres will be provided.

1‘-*;1:"1«“'131'

Reservations should be made no later than

Friday, May 16, 2014, by contacting Debbie Keller
at 916/451-2366 or debbie@cctla.com

*#* Deadline for Auction ltems: May 2, 2014 **

All silent auction items ! SACRAMEMTO
are from donations,
and proceeds will benefit £ “"[I IL"" Ilt
Sacramento Food Bank | di | 1||
& Family Services i SERVICES

Sacremenio Food Smnk & Fomily Senaces (5o looad, nonsprofit mpency comemitted to senv
inyg ineidesa s o famiies in need. With a staffaf § £ and a velunteer farce of over ¢ 800,
Sacrements Food Bank & Family Senvices provides free emergens)y goods and senaces (o
25,000 pnguploated men, women and chiddoen eech month

.g CCT L A Post Office Box 541, Sacramento, CA 95812

i) capitol City Telephane: (916) 451-2366

m Trial Lawvyers Website: www.cctla.com
Association
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Capitol City Trial Lawyers Association
Auction Donor Sign-Up Form

12th Annual Allan Owen
Spring Reception & Silent Auction
May 22, 2014

CCTLA's 12th Annual Spring Reception & Silent Auction is
scheduled for Thursday, May 22, 2014, at 5 p.m, at the home

of Justice Art Scotland (Ret.) & Sue Scotland. The committes All Silent Auction items
is seeking donations of goods and services for the auction, are from donations, and
which will benefit Sacramento Food Bank & Family Services. proceeds will benefit

Examples include event tickets (sports, theater, etc.), golf at Sacramento Food Bank

& Family Services

a private club, lessons (water or snow skiing, sailing, hunting, 4 _
crafting, quilting, etc.), vacation home/timeshare, artwork, i -.”i:[.lli.iH.lli'lll'lhi:
professional services, dining, wine, gift baskets, electronics... m i F'd|'|ilj-,|

just about anything you can think of! : ~ semvicks
If you are able to donate an item, please provide the necessary information:
Name:

Donated Item:
Item Description (times, dates, limitations, if applicable):

Value: s Minimum Bid Amount: §

Donated items/certificates can be dropped off at Margaret Doyle’s office, located at
goa F Street, Suite 120, Sacramento, CA g5B1s, by May 2, 2014. If you are unable to drop
off your donation, please contact Debbie at CCTLA: g16/451-2366 or debbie@cctla.com

ThankYou! CCTLA

4
E_ CCT L A Fost Office Box 541, Sacramento, CA 95812

Capitol City Telephone: (916) 451-2366

il Trial Lawyers Website: www.cctla.com
Association
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CCTLA is again offering sponsorship opportunities for
this event. For your tax-deductible donation of $1,000
to Sacramento Food Bank & Family Services, you will
receive two (2) free ads in CCTLA's quarterly newsletter,
The Litigator, Your ads will appear in the two editions
of The Litigator following the event. In addition, your
name will appear on signage, be announced at the re-
ception, will appear in the bid sheet package and your
name tag will have a sponsor ribbon attached. You will
be helping the Sacramento community and you will en-
joy exposure to all CCTLA members, the judiciary, and
more. Don't miss this great opportunity.

If you are interested, please contact Debbie Keller in the
CCTLA office: 916 | 451-2366 or debbie(@cctla.com

Your donation is tax-deductible,

either by check made payable to
Sacramento Food Bank & Family Services
and mailed to CCTLA, or by credit card:

Call Kelly Siefkin at SFBFS at (916) 456-1980

THANKYOU!

Y 12th Annual Allan Owen Spring
Reception & Silent Auction
May 22, 2014

All Silent Auction
proceads will benafit
Sacramento Food Bank
& Family Services

= ACRAMEMTOD
||||||| Bank

_“Family

“RERVICES
Secrmments Eood Bank &
Farmily Serwices is @ local,
nod-prafit aoency canmmit:
ted to serving andivadials
and families in need. With
a staff of 4o ond o welun:
feer force af over 5, o0,
secremente Feod Bank &
Family Services provides
[free emergency goods and
Fervices [o 20,000 uhdu-
plicated men, wamen and
childrern each manth

= GGTLA

Capitol City
Sl Triar Lawyers

Ascaciation

Post Office Box 541, Sacramento, CA 95812
Telephone: (916) 451-2366

Website: www.cctla.com
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AND AFFORDABLE RESOURCE

Hidden Property Damage - Accident Assessments
MIST Case Specialist - Litigation Support EXPERIENCED | RESPECTFUL | EMPATHIC | PROFESSIONAL | SINCERE

& Arbitration Services

ARBITRATIONS
LITIGATION & TRIAL CONSULTING

—  BLUE
/=h\ FAGLE

f_(&-:ﬁ ASSOCIATES

Our mission is to support parties involved in legal disputes

. . . through a mediation process that promotes mutual under-
A Professional Vehicle Inspection, Research

. . standing and cooperation in achieving their own resolution
and Consultation Service 8 ; .

while preserving their interests and values.

John T. Martin
Phone: (916) 871-3289 Fax: (916) 334-7584 THOMAS D. NIELSEN
P. 0. Box 21, Carmichael, CA 95609 40 Years of Civil Litigation and Trial Experience
Email: Johntmartin@prodigy.net 20 Years as a Mediator and Settlement Conference Pro-Tem Judge

www.BluekagleAssociates.com LAW OFFICES OF THOMAS NIELSEN
2443 Fair Oaks Blvd. #509, Sacramento, CA 95825

Call (916) 599-7244 for scheduling or questions

There is No Substitute for Experience , o
See www.nielsenmediation.com for resume and rates

Ronald A. Arendt, Esq.

A Prosessioeaal Ly CorRroRAnIOn
MAFAATORAAERITRATOR

v 40 years experience adjusting, investigating
and litigating injury and diverse insurance
matters

v/ Thoughtful insight of simple and complex

issues and directing participants to resolution

v Two-party two-hour sessions available On Demand: e
v (Rates at $350 per hour) - Office Space I/"":mm :
- Virtual Offices Sacramento

v Wi-Fi and Skype access - Meeting R s Locatkonsg!

v/ Online calendar for convenient scheduling - Home Office
v RESULTS!!! Business Support

CALL, FAX OR EMAIL
(916) 925-1151 Phone (916) 925-1151 Fax FPACIFIC BUSINESSE CENTERS
rarendt@arendtadr.com warw PECoffices.com
WEBSITE: www.arendtadr.com www.facebook.com/PacificBusinessCenters
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Capitol City Trial Lawyers Association
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Sacramento, CA 95812-0541
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Assumption
of Risk:
Never
Assume
Anything

FEBRUARY

Friday, February 28
CCTLA Luncheon

“State Of The Sacramento Judiciary: 2014 And Beyond”
Speakers: Judges Robert Hight and Kevin Culhane
Firehouse Restaurant - Noon

CCTLA Members - $30/ Non-members $35

MARCH

Tuesday, March 11

Q&A Luncheon

Shanghai Garden: Noon

800 Alhambra Blvd

(across H St. from McKinley Park)
(CTLA Members Only

Thursday, March 13

McGeorge School of Law, Focused Decisions
and CCTLA present an evening program devoted
to the “Detection and Elimination of Substance
Abuse in the Legal Profession.”

6-8 p.m. Dinner will be served.

March 21-22

CAOC TAHOE SKI SEMINAR

Topics: Liens, Interactive Nuts & Bolts Auto, Specialty
Credits & Masters in Trial

Keynote Speakers: Bruce Broillet & Cynthia McGuinn
Harveys Lake Tahoe (See page 13)

Friday, March 28
CCTLA Luncheon

“MediCal Liens”

Speakers: Melissa Stone, Margaret Hoffeditz
& Elaine Brattin

Firehouse Restaurant - Noon

CCTLA Members - $30

APRIL

Tuesday, April 8

Q&A Luncheon

Noon, Shanghai Garden, 800 Alhambra Blvd
(across H St from McKinley Park)

CCTLA Members Only

Thursday, April 10
CCTLA Problem Solving Clinic

Topic: “TBA” - Speaker: “TBA”

Arnold Law Firm, 865 Howe Avenue, 2nd Floor
5:30to 7 p.m.

(CTLA Members Only - $25

Friday, April 25

CCTLA Luncheon

“How to Have Meaningful Mediations”
Speakers: Russ Wunderli & Melissa Aliotti
Firehouse Restaurant - Noon

CCTLA Members - $30

MAY

Thursday, May 8

CCTLA Problem Solving Clinic

“OBJECTIONS AT DEPOSITION AND TRIAL”

Speakers: John 0'Brien, Esq. & Aaron McKinney, Esq.
Arnold Law Firm, 865 Howe Avenue, 2nd Floor
5:30to 7 p.m.

(CTLA Members Only - $25

Tuesday, May 13

Q&A Luncheon

Noon - Shanghai Garden, 800 Alhambra Blvd
(across H St from McKinley Park)

(CTLA Members Only

Thursday, May 22

CCTLA’s 12th Annual Spring

Reception & Silent Auction

Home of Justice Art Scotland (Ret.) & Sue Scotland
5-7:30 p.m. (See page 20)

Friday, May 30

CCTLA Luncheon

Topic: “TBA”

Speakers: Law and Motion Judges David |. Brown
& Raymond M. Cadei

Firehouse Restaurant -Noon

(CTLA Members - $30

Contact Debbie Keller at CCTLA , 916/451-2366
or debbie@cctla.com for reservations
or additional information about
any of the the above activities.

CCTLA COMPREHENSIVE MENTORING PROGRAM
The CCTLA board has a program to assist new attorneys with their cases. If you would like to learn more
about this program or if you have a question with regard to one of your cases, please contact Jack Vet-

ter at |vetter@vetterlawoffice.coml/ Linda Dankman at fankmanlaw@yahoo.com| / Glenn Guenard at

Eéuenard@é aleéal.coﬂ/ Chris Whelan at Chris@WhelanLawOffices.com

CCTLA CALENDAR OF EVENTS
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