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Well, | won’t back down
No, | won’t back down
You can stand me up at the gates of Hell
But | won't back down

— Tom Petty, “I Won’t Back Down”

Tom Petty died on October 2, 2017. Great musi-
cian. Great lyricist. But everybody knows that. What
a lot of people don’t know is that Petty fought long
and hard to protect his artistic control and artistic
freedom. He stood up to mega-corporations to keep
rights to songs he wrote and fought many battles
against unfair ticket and album pricing (he thought
record companies and show promoters were gouging
the public).

In the process, he gained rebel status in the
industry. He made a lot of enemies amongst the pow-
erful, but he kept his artistic soul in the process.

Tom Petty was a lot like us. By “us” I mean attorneys who battle mega-corpora-
tions and fight to prevent insurance companies and tortfeasors from gouging our cli-
ents. We make enemies daily, but keep our souls in the process. As individuals and as a
group, we don’t back down, win, lose or draw. With one exception. Howell.

Howell. That one word says it all. Since 2011, our clients have borne the yoke of
disparity imposed by bad law that has reaped massive windfall profit for the insurers
of persons and companies who hurt others. This bad law not only punishes the injured
but also harms health insurers, emergency medical providers and the State of Califor-
nia which does not enjoy any of the taxes on spending it would otherwise receive from
persons who receive fair compensation in personal injury lawsuits. We complain about
it. We curse and revile it. We wring our hands in despair. But for the most part, as indi-
viduals and as a group, we sit on our hands.

Why? We are members of a powerful trade organization that is in the business of
fostering legislative change to benefit the private citizens of California. Consumer At-
torneys of California (CAOC) works for us; it is a trade organization. The only reason it
is around is to serve the interests of its membership. It cannot and should not have any
other agenda.

Survey after survey of our members here in Sacramento and of CAOC board
members statewide consistently rank Howell as the organization’s Top Priority issue,
at least, as far as members are concerned. But six years have passed in the shadow of
Howell and its growing progeny, with no real, unified, substantive effort by CAOC to

Bob Bale
CCTLA President

Continued on page 6




Mike's
CITES

By: Michael Jansen
CCTLA Member

Please remember that some of
these cases are summarized before the
official reports are published and may
be reconsidered or de-certified for
publication. Be sure to check to find
official citations before using them as
authority.

MICRA or NOT?
Claudia A. Johnson v. Open Door
Community Health Centers
2017 DJDAR 8939; 2017 Cal. App.
LEXIS 788 (September 11, 2017)

FACTS: When Plaintiff Claudia Johnson
went to her medical clinic, Open Door
Community Health Center, she was taken
to a scale located against the wall in a
hallway outside a treatment room, to be
weighed. Afterward, Plaintiff entered

the treatment room, consulted with the
physician’s assistant, and left. On her way
out of the treatment room, she tripped
over the scale, which had been moved
during the consult so that it now partially
obstructed her path from the room to the
hall. She fell and suffered serious per-
sonal injuries.

Plaintiff filed a complaint for per-
sonal injuries against Open Door on a
premises liability theory. Open Door
sought summary judgment on the grounds
it is a medical provider and a one-year
statute of limitations (CCP §340.5) under
MICRA applies. The trial judge granted
the motion for summary judgment throw-
ing Plaintiff out of court.

HOLDING: The appellate court re-
versed the trial judge’s grant of MSJ. The
California Supreme Court has described
the boundaries between the normal duties
owed by a health care provider and those
a health care provider owes to its patients
for professional services. Flores v. Pres-
byterian Intercommunity Hospital (2016)
63 Cal 4th 75.

In Flores, hospital staff had failed to
competently carry out a doctor’s orders to
raise the bed rails on a gurney, and that
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caused injuries, which led to a one-year
statute of limitations. Flores stands for
the rule that if a medical provider is negli-
gent in the use or maintenance of hospital
equipment or premises in the rendering of
professional medical services, that quali-
fies as professional negligence under CCP
§340.5 and a one-year statute of limita-
tions applies.

The Supreme Court provided the
example in Flores of a collapsing chair in
the waiting room. The waiting room chair
is not provided for the purpose of render-
ing professional medical care. If it were to
collapse when one sat, the resulting claim
would be subject to the two-year statute of
limitations, not the one-year.

RULE: “We must avoid a ruling which
would make ordinary premises liability
claims subject to the special one-year
statute of limitations by differentiating
between the special duties that medical
providers owe to patients, on one hand,
and those they owe, as property own-
ers, to all invitees, on the other. (Citation
omitted) Plaintiff alleges that Open Door
negligently left a hazardous object in

her path. Under these circumstances, the
nature of the object does not matter—the
scale could have just as easily been a
broom or a box of medical supplies. What
is material is that the duty owed by Open
Door was not owed exclusively to pa-
tients.”

SUMMARY JUDGMENT
and EXPERTS
Mary Lyons v. Colgate-Palmolive Co.
2017 DJDAR 10103
(October 19, 2017

FACTS: Plaintiff Mary Lyons offered un-
rebutted and corroborated testimony that
she had put Colgate Cashmere Bouquet
talcum powder on her body from the time
she was a baby in the early 1950s until the
early 1970s. The product was marketed
until 1995, when the United States Envi-
ronmental Protection Agency reported
that the presence of asbestos in the talc
makes it carcinogenic. In October 2015,
Plaintiff was diagnosed with malignant
mesothelioma. She had not saved any of
the Cashmere Bouquet talcum powder

Continued on page 30
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By: Daniel E. Wilcoxen
Wilcoxen Callaham, LLP,
and CCTLA Board Member

Many times our office is contacted by
attorneys handling auto accidents or other
personal injury cases because they believe
their client was injured by malpractice
of the treating physician arising from the
personal injury case. Since often times
there are complications in the care and
treatment of an injured plaintiff, and our
office does a significant amount of medi-
cal malpractice, we are contacted to bring
a separate action on behalf of the client,
to sue for medical negligence, while the
plaintiff proceeds with their PI case.

Some plaintiff’s counsel are sur-
prised by the defense asking questions in
Discovery about whether or not the client
believed that his injury was worsened by
the care and treatment from his medical
providers after the original accident. They
are further surprised when at time of trial,
the defense tries to blame the treating
physician for aggravation of the accident
injury because of the medical provider’s
alleged malpractice.

Some attorneys are unaware of the
case of Henry v. Superior Court (2008)
160 Cal.App.4th 440. This case discussed

PhyS'\C'\
injuries fro

the traditional tort

concept that tortfeasors are liable, not
only for the victim’s original personal
injuries, but also for any aggravation
caused by subsequent negligent medical
treatment provided to the injured party.
It is still widely believed that the original
tortfeasor defendant is wholly responsible
for subsequent aggravation of the injury
caused by medical care. The Henry case
discusses Civil Code §§ 1431.1 and 1431.2,
and their effect on the defense’s ability to
bring before the jury malpractice of a sub-
sequent medical care giver to dilute the
responsibility of the original tortfeasor.

As we all know, in 1986, Proposi-
tion 51 (The Fair Responsibility Act of

1986) was passed

and created Civil Code §1431.2
That section provides that “the liability of
each defendant for non-economic dam-
ages shall be several only, and shall not be
joint.” The Henry case allows, in a lawsuit
brought by the injured party against
the original tortfeasor, the defendant to
reduce their exposure for non-economic
damages by proving the medical profes-
sional shares fault for the aggravated inju-
ries suffered by the plaintiff if it amounts
to medical malpractice.

In Henry, the Henrys hired Mr.
Reinink to clean and repair their swim-
ming pool. During his work, he tripped
and fell over an unmarked, unlit concrete
step on the walkway between the pool

Continued on page 4
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and the access gate, injuring his shoulder.
Thereafter he was treated by Kaiser for
his shoulder injury, undergoing a series
of surgeries wherein it was alleged that
Kaiser fractured his shoulder in two
locations, worsening his injury through
medical negligence.

Plaintiff did not name Kaiser but only
sued the Henrys. The Henrys sought to
blame Kaiser for non-economic injuries,
even though they had not brought in Kai-
ser by way of a cross-complaint. Defen-
dant Henrys argued they were entitled to
introduce evidence of Kaiser’s negligence
because their liability for Plaintiff’s non-
economic damages was limited to their
proportionate share of fault in causing the
injuries. Based on disagreements concern-
ing motions in limine, the court granted
a continuance so a writ could be filed
concerning the Henrys’ right to introduce
evidence of Kaiser’s negligence to limit
their liability for non-economic damages
to their percentage of fault.

In a long but well-written opinion,
the appellate court held that the Henrys
were entitled to introduce the evidence of
Kaiser’s alleged fault so as to reduce the
non-economic damages attributable to the
only named defendant, the Henrys.

It is advised that all PI attorneys
read the Henry decision to thoroughly
understand the historical background of
the case law that brings us to the pres-
ent day state of affairs which may force
the plaintiff’s attorney to either bring in
potential defendant medical care provider
to defend himself in the personal injury
case, thereby helping the plaintiff’s at-
torney place all the blame on the original
defendant, or, name the medical care
provider and let the defendant prove the
medical negligence case against the medi-
cal care provider.

THE HISTORICAL BASIS OF
APPORTIONMENT OF DAMAGES
AMONG TORTFEASORS

American Motorcycle Association v.
Superior Court (1978) 20 Cal.3d 578, 586,
held that plaintiffs should not have the
unilateral right to determine which defen-
dant or defendants should be included in
an action and that defendants who were
sued could bring in other tortfeasors via
a cross-complaint who were allegedly
responsible for the plaintiff’s injury to ob-
tain equitable indemnity on a comparative
fault basis, thus permitting a fair appor-
tionment of damages among tortfeasors.

The case of Evangelatos v. Superior
Court (1988) 44 Cal.3d 1188, established
that the principles set forth in American
Motorcycle allowed a defendant to pursue
a comparative equitable indemnity claim
against other tortfeasors either by (1) fil-
ing a cross-complaint in the original tort
action, or (2) filing a separate indemnity
action after paying more than its pro-
portional share of damages through the
satisfaction of a judgment or a payment in
settlement.

These cases sought to reduce the
harshness of the original all-or-nothing
common law rules of joint and sev-
eral liability which sometimes produced
situations in which defendants who were
responsible for a small share of fault for
an accident could be left with the obli-
gation to pay all or a large share of the
damages if the more responsible tortfea-
sors were insolvent. To attempt to remove
this alleged inequity, in 1986, Proposition
51 (now Civil Code §§1431, 1431.1 and
1431.2) was passed by the electorate seek-
ing to remove the deep-pocket defendant’s
full responsibility.

CC §1431.2 states: “In an action for
personal injury, property damage, or
wrongful death, based on principles of
comparative fault the liability of each
defendant for non-economic damages
shall be several only and shall not be joint.
Each defendant shall be liable only for the
amount of non-economic damages allo-
cated to that defendant in direct propor-
tion to that defendant’s percentage of fault
and a separate judgment shall be rendered
against that defendant for that amount.”

Non-economic damages were defined
as “subjective non-monetary losses such
as pain, suffering, inconvenience, mental
suffering, emotional distress, loss of so-

ciety and companionship, loss of consor-
tium, injury to reputation and humiliation.

CC §1431 retained the joint liability
of all tortfeasors with respect to objec-
tively provable monetary losses.

It should be noted that the term “joint
and several liability” in the context of
equitable indemnity is expansive and is
not limited to the old term “joint tortfea-
sor” in that it can apply to acts that are
concurrent or successive, joint or several,
as long as they create a detriment caused
by several actors.

The newer cases are essentially all on
point in holding for purposes of joint and
several liability that the plaintiff’s injuries
need only be causally interrelated, not
physically inseparable. Joint tortfeasors
may act in concert or independently of
one another. What is important is the rela-
tionship of the tortfeasor to the plaintiff as
the interrelated nature of the harm done.
The concept is one of legal causation;
that multiple tortfeasors are responsible
for the plaintiff’s injuries, not the precise
nature of the resulting damage. The joint
and several liability concept embodies
the general common law principle that
a tortfeasor is liable for any injury for
which his negligence is a proximate cause
and, unless damages can be divided by
causation, the damages are indivisible and
thus the injury is indivisible.

THE HENRYS ARE ALLOWED
TO INTRODUCE EVIDENCE OF
NEGLIGENCE OF KAISER

The court found that under the exist-
ing law, if the Henrys were found liable to
Plaintiff Reinink, they would be entitled
to file a separate action seeking partial eq-
uitable indemnification from Kaiser with
respect to those damages for which the

The court found that under the existing law, if the Hen-
rys were found liable to Plaintiff Reinink, they would
be entitled to file a separate action seeking partial
equitable indemnification from Kaiser with respect
to those damages for which the Henrys and Kaiser
were jointly and severally liable. The court found also
that the Henrys were permitted to have the jury in the
Reinink action allocate fault between the Henrys and
Kaiser so that liability for non-economic damages is
borne in direct proportion to the fault of each.
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Henrys and Kaiser were jointly and sever-
ally liable. The court found also that the
Henrys were permitted to have the jury in
the Reinink action allocate fault between
the Henrys and Kaiser so that liability for
non-economic damages is borne in direct
proportion to the fault of each.

Although Reinink attempted to estab-
lish that Kaiser’s negligence was imputed
or derivative and therefore outside the
rules of CC §1431.2, the court disagreed,
but it also found that there are certain
situations in which §1431.2 would not ap-
ply, such as in the Doctrine of Respondeat
Superior that imposes liability irrespec-
tive of the proof of the fault. Vicarious
liability meant that the act or omission of
one person is imputed by operation of law
to the other. Vicarious liability is a depar-
ture from the general tort principle that
liability is based on fault. Thus, §1431.2
does not apply when liability is imposed
vicariously via employment or non-deli-
gable duty doctrine.

Further, §1431.2 does not apply in
product liability actions among defen-
dants who are in the chain of distribution
of a defective product in that modern
justification for vicarious liability is a rule
of policy which is a deliberate allocation

of risk as a required cost of doing busi-
ness. Thus §1431.2 has no application in
strict liability cases where the plaintiff’s
injuries are caused by a defective product
in that the liability is not based on com-
parative fault.

The court reasoned that in cases of
subsequent medical malpractice after an
accidental injury, the original defendant
has no control over the subsequent treat-
ment provided by the medical caregiver
and does not participate in the injured
plaintiff’s care and thus has no opportu-
nity to protect himself from said medical
negligence.

Thus, the court found “whatever
class of negligence is involved under Sec-
tion 1431.2 in personal injury actions in
which principles of comparative fault are
implicated, the liability of a defendant for
non-economic damages is several only.”

Thus, even if you do not want to
involve a health-care provider as a
defendant in your case because it takes
the focus off of the wrongful conduct of
the accident causing defendant, you must
consider whether or not the subsequent
medical care caused additional injury
allowing the defendant an opportunity to
point the finger at the treating physician

as opposed to the truly responsible party.

It should further be noted that there
could certainly be a complication regard-
ing exposure of the medical defendant for
non-economic damages which are capped
at $250,000 in a large case where the non-
economic damages of $250,000 would not
compensate the plaintiff.

A defense to an attempt by the defen-
dant to claim a subsequent medical care
giver is responsible for an increased in-
jury to the plaintiff is the case of Chakalis
v. Elevator Solutions, Inc. (2012) 2015
Cal.App.4th 1557. This case holds there
must be expert medical testimony estab-
lishing medial negligence before a claim
of increased injuries by medical aggrava-
tion of injury is allowed. Further, remem-
ber economic damages are still joint and
several under CC §1431. So, the defendant
with the deep pocket is still viable.

Thus, I think it is important for
everyone to read the Henry case and be
alerted to the fact that there may be a
claim by the defendants that a doctor sub-
sequently treating your client’s injuries
after the accident was a negligent cause
of further injury to your client, thereby
potentially taking the focus off of the
original defendant. Q

Hon. Darrel W. Lewis (Ret.) Mediator

The Judge

and employees. When such

clients and me throughout
the process, but he gets
people to move and

to compromise.”

— Plaintiff Lawyer

“Employment law is complex and
requires marshalling emotions and
expectations between employers

difficulties arise in my cases, | want ) |
Judge Lewis as the mediator. He is 7
respectful and thoughtful to my

and the defense lawyer to resolve

to establish rapport with anyone.”

The Mediator

“This was a worrisome personal
injury case, due to the lack

of insurance for the defendant.
Judge Lewis persevered and
convinced my client (Plaintiff)

the matter in an amazingly
short time. Judge Lewis is truly
a people person, which enables
him to communicate with and

— Plaintiff Lawyer

Don't compromise when choosing your next mediator.
Judge Lewis is a trained and experienced mediator who listens empathetically and will also speak with the authority and stature of a retired judge when necessary.

916-483-2222 - www.mediatorjudge.com

Sacramento and all Northern California

Just pick up your phone and dial 916-483-2222
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Continued from page one

confront this issue and take up arms
against it. We have, in short, backed
down.

If you ask CAOC leadership
why, get ready for a long discourse
that, in front of a jury, would sound
like excuses. In a nutshell, CAOC is
reluctant to engage on Howell because it
doesn’t want to squander valuable politi-
cal capital on a battle it doesn’t think is
winnable. As much as I admire CAOC’s
leadership, the organization itself and
what is has accomplished, fear of losing
cannot tell the tale.

CAOC is an organization of TRIAL
lawyers. It must always lead by example,
which means it can’t be afraid of getting
its nose bloodied. That is not how CAOC’s
members lead their professional lives. If it
was, we’d all be just insurance adjusters,
not advocates. We are in this business to
fight for the underdog, to stand up to The
Machine, to try the unwinnable case. To
Not Back Down. CAOC can do no less.

So what can be done? A lot. One of
the challenges that CAOC laments is the
lack of a legislative alternative to Howell
that is “marketable” to the Assembly and
Senate. Fortunately, one such alternative
already exists: Government Code Section
985. That code section has been on the
books since 1987.

In a nutshell, the heart of 985 pro-
vides as follows: “Any collateral source
payment paid or owed to or on behalf of
a plaintiff shall be inadmissible in any
action for personal injuries or wrongful
death where a public entity is a defen-
dant.” 985(b).

The statute defines “collateral
source” as either, “the direct provision of
services prior to the commencement of
trial to the plaintiff for the same injury
or death by prepaid health maintenance
organizations,” or, “monetary payments
paid or obligated to be paid for services
or benefits that were provided prior to the
commencement of trial” by publicly fund-
ed health insurers including Medi-Cal,
county health care, Aid to Family with
Dependent Children, etc. 985(a)(1)(A)-
(B): f(1)-(2).

The statute prescribes a process by
which defendant may move post-trial to
reduce the amount of any medical dam-

ages awarded by the difference between
amounts paid and amounts charged.
985(b); (e)-(f). Such reduction is not man-
datory, and is subject to specific statutory
limitations. See 985(f); (g)-(i). It also
allows for installment payments of any
monies deemed owed for reimbursement
of liens. 985(h).

According to the case law, this has
the effect of barring any evidence of
amounts paid for medical services on
Plaintiff’s behalf during trial. See, e.g.,
Riddell v. Cal. (1996) 50 Cal.App.4th
1607, 1613, so long as Plaintiff had the
good fortune to have been injured or
killed by a government employee or
entity.

The code also conveys significant
authority on the trial judge to deal with
liens post-trial. For example, the statute
does not require the trial court to reduce
post-trial; such reduction is discretionary.
Moreover, the statute imposes the follow-
ing extraordinary limitation: “In no event
shall the total dollar amount deducted
from the verdict, paid to lienholders or
reimbursed to all collateral source provid-
ers, exceed one-half of the plaintiff’s net
recovery for all damages after deduct-
ing for attorney’s fees, medical services
paid by the plaintiff, and litigation costs;
however, the court may order no reim-
bursement or verdict reduction if the re-
imbursement or reduction would result in
undue financial hardship upon the person
who suffered the injury.” 985(g).

According to its legislative history,
Government Code Section 985 represents
a compromise between public entities,
which would like to have juries hear
about collateral source payments, and
the plaintiff’s bar, which would like to
keep that information out of the trial. The
statute keeps the information out during
trial, but gives the public entity the possi-
bility of reducing after trial the amount of
judgment by the amount of the collateral
source payment.

CAOC is aware of this code provi-
sion, and the benefits that amending it

to apply to all civil cases would
bring to our clients and our mem-
bership. They know because I have
spent considerable time and effort
educating leadership about 985. So
far, leadership is just not willing to
engage. Maybe it is still recovering
from the basting we received fighting the
MICRA cap a couple of years ago. Maybe
CAOC just feels this is too tough to sell,
no matter what.

But the past is past. Just ask yourself
how many times your client would have
been left with nothing if you rolled over
just because the case was tough, the is-
sues impossible and the odds were long.
As individual practitioners we fight those
battles Every Single Day. That is what we
were born and bred to do. Can we require
any less of the organization that we cre-
ated to advance our interests and that we
fund? Tom Petty knew the answer to that
question. So do each of you.

Send a message to leadership. Email
your thoughts and your convictions to
Nancy Drabble, Lea-Ann Tratten and
Nancy Peverini. Reach out to Lee Har-
ris, CAOC’s incoming president for 2018.
Stand up to your local CCTLA Board. It
has a big dog in this hunt.

Your board lives in the Capitol City
and has done a lot to try and change the
tide on Howell, but it needs your help. You
can just sit on the sidelines and complain,
but that’s not what the great beating heart
of a trial lawyer allows. Stand up. Be a
rebel. Make Demands. Fight the good
fight.

But really, whatever CAOC ultimate-
ly does, each of you is an individual with
a powerful voice and a “damn the torpe-
does, full speed ahead” attitude. If enough
of us knock on the doors of our legisla-
tors, buttonhole candidates who want our
money and refuse to fund candidates who
are not on board with changing this gap-
ing hole in the fabric of California’s tort
recovery system, we can turn the tide.

Many thanks to a tremendous 2017
CCTLA Board and to the One and Only
Debbie Keller. You’ve got a great board
coming up in 2018, and I'll still be
around, trying every way I can to con-
tinue the fight against Howell, to not back
down, every day. I hope to see you out
there.QQ
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What'’s your MSP strategy?

Medivest assists settling parties with their obligations
under the Medicare Secondary Payer Statute.

YY) ¥

CMS has signaled LMSAs are coming.

Medivest can help you develop strategies to

address future medicals in liability cases.

¥

Professional
Administration

A proven tool to
assure settling parties
remain in compliance
with MSP obligations.
Now for as low as a

one-time $950

administration fee.

Trust Advisor
Services

Guidance and bill review
services for trusts with a
Medicare set-aside
component. MSP obligations
are handled for the trustee.
Ideal for Special Needs
Trusts.

Self-Administration
Kits
MSP compliance assistance
for self-administering
beneficiaries. Includes
lifetime access to
pharmacy and
durable medical equipment
discount network.

Medicare Set-Aside
Allocations

Accurate projections of
future Medicare allowable
expenses in |0 days
guaranteed. Includes
a lien investigation, and
Medicare/Social Security
status determination.

MEDIVEST

MSP Compliance Solutions

Joe Anderson | Director of Sales
(415) 606-1332

janderson@medivest.com
2054 Hyde Street, Unit 8, San Francisco, CA 94109

20

YEARS

EST. 1996

www.medivest.com

N

| MEDVEST |4

Winter 2017 — The Litigator 7



— OFFICES OF

NOAH S.A. SCHWARTZ

AT RINGLER }>
1-800-322-7585 Ssettlement Consulting

SECURITY

Has Always Been
the Most Important Benefit of

STRUCTURED SETTLEMENTS

TODAY
It’s More Important Than Ever

www.ringlerassociates.com

WE ARE DEDICATED TO PROTECTING YOU AND YOUR CLIENTS!

« Client-Specific Structured

“Noah has attended numerous mediations
Settlement Packages L L

wherein | was the mediator. He works well

« Structuring of Attorney Fees with plaintiffs and their attorneys as well as

» Consultation at Mediations the insurance carriers, communicating well
& Settlement Conferences with both sides. Having Noah at the media-

tion has directly allowed me to settle several

cases that without him would not have

settled. | certainly appreciate and respect

* Assistance with Special his innovative contribution to the process.”
Needs Trusts — Nicholas K. Lowe

« And More.... Mediator, Attorney at Law

«» Assistance with Medicare
Set-Aside Allocations

Noah S. A. Schwartz, CSSC/ CA Insurance License #0G24897
NSchwartz@RinglerAssociates.com / (916) 649-7585 / (800) 322-7585

Christina M. Lacey / Anna Park / Jerry Bergen

1500 River Park Drive, Suite 100 — Sacramento, CA 95815
www.RinglerAssociates.com
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When The Money Pot Is
Too Small To Take Care
Of Everybody - A Short

Primer On Inferpleader

By: Alla V. Vorobets,
CCTLA Board Member

UL EAA R abdl

Your client, who barely made it out
alive from a motor vehicle collision, in-
curs more than $500,000 in medical bills.
The insurer is on the hook for the loss
caused by: 1) the driver of the rental car
that caused the accident, 2) the driver’s
brother who rented the car, and 3), the
rental company—all of whom tendered
their policies immediately after the con-
clusion of the police investigation. The
limits on each policy is $15,000, and your
client’s UIM policy limit is $50,000. The
individual defendants are judgment-proof.
You settle the case for the policy limits.

Your contingency agreement does not
include negotiation of the unpaid medi-
cal bills, liens, subrogation claims, etc.
(“medical liens” for ecase of reference).
But, after your client requests help from
her hospital bed, you roll up your sleeves
and proceed with resolving medical liens
for your client. At some point, you come
to a dead end where 1/3 waive, 1/3 reduce
and 1/3 absolutely require full payment of
the outstanding amount of their respective
medical lien claims.

The resulting math is way over
the amounts available in the settlement
money pot for payment of medical liens.
Requiring your client to take responsibil-
ity for the balances remaining after the
money pot is distributed is neither fair nor

JI (A ||I,‘r| ];I

reasonable. Your client was low-income
before the accident and was left perma-
nently disabled as a result of the accident.
Moreover, failure to properly deal
with medical liens may run afoul of eth-
ics rules. The California State Bar has
indicated that attorneys have a fiduciary
obligation to a lien claimant and will be
subject to discipline for failing to com-
municate with, and promptly pay, the lien
claimant. See, Formal Opinion 2008-175
(State Bar of California Standing Com-
mittee on Professional Responsibility and
Conduct). That opinion noted that “...[a]n
attorney who settles a personal injury
action and holds funds in her or his [trust
account] is under a fiduciary duty to the

medical lienholders.” Id. at 3 (citing In the

Matter of Nunez (Review Dept. 1992) 2
Cal. State Bar Ct. Rptr. 196, 200.)

Personal injury lawyers run into this
scenario with some frequency. Most of
the time, we are able to plead, beg and
otherwise resolve the medical liens for
our clients. Sometimes, we can’t. What
to do?

To properly protect your client and
discharge your ethical obligations, the
only thing to do is to file an interpleader.
Regrettably, it is a tool that is not widely
used or understood by most attorneys.

“‘\\\\\\\: ﬁ\.‘\ N AV NN
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Statutory Authority

The statutory authority for the
interpleader is found in Code of Civil
Procedure § 386-386.6. An interpleader is
an equitable remedy. As such, the parties
are not entitled to a jury trial, except as
to issues of fact involved in determining
whether there is a deficiency in deposit
with the court or where the right to a jury
is specified by law. See, Cal. Civ. Proc.
Code §§ 386(e), 592.

In an interpleader action, a person
holding property subject to multiple
claims is called a “stakeholder,” while
the property is called a “stake.” In our
example, the stakeholder is the attorney
who settles the personal injury case, and
the stake is the disputed portion of the
settlement money.

An interpleader allows a stakeholder
to bring together all of the claimants in a
single case to cause them to litigate their
claims amongst themselves and thereby
avoid multiplicity of claims/suits based on
a single obligation. Cal. Civ. Proc. Code
§ 386(b); see also, Hancock Oil Co. v.
Hopkins (1944) 24 Cal.2d 497, 508; City
of Morgan Hill v. Brown (1999) 71 Cal.
App.4th 1114, 1122.

If the interpleader is filed by the same
attorney who obtained the personal injury

Continued on page 10
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settlement, that attorney is the stake-
holder/Plaintiff. That attorney will have
to name all of the providers as claimants/
Defendants, but also the attorney’s own PI
client as Defendant. Otherwise, an inter-
pleader can be filed by another counsel on
behalf of stakeholder attorney who settled
the underlying personal injury case, or
the PI client herself.

Filing and Service of Interpleader

An interpleader can be filed under
either Cal. Civ. Proc. Code § 386, subsec-
tion (a) or subsection (b). In the context
of personal injury settlement funds, an
interpleader is properly maintained under
section 386 (b).

An interpleader action begins like
any other lawsuit, by filing a verified
Complaint In Interpleader. Cal. Civ. Proc.
§ 386 (b) requires the stakeholder to file a
verified pleading disclaiming any interest
in the money or property claimed.

Depending on the amount of the
stake funds at issue, the case is filed as
either limited or unlimited action. The
stake funds, which a stakeholder admits
is payable on the interpleader action, may
be deposited with the clerk of the court
at the time of the filing of the complaint.

Cal. Civ. Proc. Code §386(c). The stake
funds can also be so deposited by court
order, after the interpleader is filed.

An interpleader is also served like
any other lawsuit.

Response

To continue asserting a claim against
the stake, an interpleader Defendant must
respond by usual means—Answer, De-
murrer, Motion to Strike, etc. Defendant
may also terminate his/her/its involve-
ment in the case by withdrawal/waiver of
his/her/its claim to the stake. The latter
is one of the procedural peculiarities of
an interpleader. Due to the cost of hiring
defense counsel as juxtaposed with the
amount of a particular claim, interpleader
Defendants frequently withdraw/waive
their claim(s) or fail to respond altogether.

Default

Another procedural peculiarity of the
interpleader is the purpose and entry of
the default judgment. As in any other law-
suit, an interpleader Defendant who fails
to respond in any manner is subject to a
default judgment. However, the purpose
of the default judgment, in an interpleader
context, is to provide Plaintiff with an

ultimate relief from any claims by the
defaulting Defendant against the stake
funds, rather than a money judgment.
In effect, a default judgment against an
interpleader Defendant bars that defen-
dant from recovering anything from the
plaintiff on the obligation subject to the
interpleader.

Burden of Proof

The interpleader statute does not
specify the burden of proof or who bears
it. However, California courts gener-
ally apply default burden of proof rules
in an interpleader. Thus, in a rare case
that an interpleader is actually tried, the
burden of proof, by a preponderance of
the evidence in accordance with Cal. Ev.
Code §§ 115, 500, as to the validity and
amount of claim, rests with Defendant(s).
See, e.g., Division Labor Law Enfmt. v.
Brooks (1964) 226 Cal.App.2d 631, 633
(interpleader funds ‘must be disposed of,
but only to a claimant who established his
own affirmative right’); Zenith Ins. Co. v.
Workers’ Comp. Appeals Bd. (2006) 138
Cal.App.4th 373, 376.

The latter was recently reaffirmed in
State Farm Mutual Automobile Ins. Co. v.
Huff (2013) 216 Cal.App.4th 1463, 1470,
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where the court held that a defendant
asserting a right to interpleaded funds
under Cal. Civ. Code § 3045.1 —3045.6
(Hospital Lien Act) has the burden to
prove by a preponderance of the evidence,
the amount of its lien consisting of the
reasonable and necessary charges for
services attributable to the accident.

Stakeholder’s Discharge

An interpleader stakeholder can be
discharged from the action by utilizing
one of the following methods: 1) filing
a Motion For Discharge of Stakeholder
(“Discharge Motion”), 2) entering into
a Stipulated Judgment In Interpleader
(“Stipulated Judgment”), 3) prevailing on
a Motion For Judgment On The Pleadings
(“MIJOP”); or 4), after a bench trial.

Liability Limitation/Immunity
for Stakeholder
An interpleader Plaintiff enjoys im-
munity from any tort liability for nam-
ing claimants in an interpleader action.
Cantu v. Resolution Trust Corp. (1992) 4

Cal.App.4th 857. In affirming the lower
court’s decision to sustain interpleader
Plaintiff’s demurrer to interpleader’s
Defendant’s claims for malicious pros-

Representing the rights of people injured by the ne

ecution, abuse of process and intentional
infliction of emotional distress, the Cantu
court concluded that, where a party dis-
avows interest in the interpleaded stake,
imposition of tort liability for filing inter-
pleader is precluded. /d. at 873.

Likewise, any liability to a success-
ful interpleaded claimant for interest
on the money or damages for wrongful
withholding of the stake funds terminates
once stakeholder deposits them with the
court clerk. Cal. Civ. Proc. Code § 386
(c); Conner v. Bank of Bakersfield (1920)
183 Cal. 199, 206.

Recovery of Attorneys’ Fees
and Costs by Stakeholder

Cal. Civ. Proc. § 386.6 (a) permits the
stakeholder/Plaintiff to recover attorneys’
fees and costs incurred in bringing the
interpleader. The grant of such fees and
costs is within discretion of the court and
is awarded from the stake funds deposited
with the court.

An award of attorneys’ fees and
costs by the stakeholder occurs at the
time of stakeholder’s discharge from the
interpleader, and is allowed in spite of it
further reducing the size of the stake to
which Defendants are claiming.

To recover attorneys’ fees and costs,
the interpleader Plaintiff must include re-
quest for same in the prayer of his/her/its
Complaint In Interpleader and complete
all of the procedural steps set forth in Cal.
Civ. Proc. §§ 386.5 and 386.6.

Even when a request for attorneys’
fees and costs is properly pled, Plaintiff
will be precluded from recovery if Plain-
tiff fails to deposit the stake funds with
the court as required by Cal. Civ. Proc.
§386 (c). See, Wells Fargo Bank, N.A. v.
Zinnel (2004) 125 Cal.App.4th 393, 401
and 403 (legal fees can be awarded only
out of deposited funds); Tri-State, Inc.

v. Long Beach Community College Dist.
(2012) 204 Cal.App.4th 224, 232 (Plaintiff
denied recovery of its attorneys’ fees and
costs because it failed to interplead stake
funds).

Ethics Implications and Notes

Prior to filing, an attorney stakehold-
er/Plaintiff should write a detailed letter
to his/her PI client explaining the implica-
tions of interpleader and providing notice
that the attorney may have to withdraw
from the interpleader.

Given that the attorney stakeholder/

Continued on page 13
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Plaintiff owes duties to medical lienholders (re Nunez, above) and
his or her PI client, the attorney filing interpleader can potentially
put themselves in a position of having to withdraw from represen-
tation.

In light of the foregoing, the attorney stakeholder/Plain-
tiff should exit the interpleader as soon as possible after filing,
through a Motion to Discharge a Stakeholder, a Stipulated Judg-
ment or Motion for Judgment on the Pleadings.

If the stake funds are coming from the settlement attorney
stakeholder/Plaintiff negotiated, the better practice is to deposit
the stake with the court at the time interpleader is filed. Doing so
allows the attorney stakeholder/Plaintiff to terminate his or her
IOLTA accounting duties applicable to funds that are held in the
IOLTA long term.

For the claim that is withdrawn or waived, best practice is to
execute an ironclad agreement with the Defendant withdrawing/
waiving his/her/its claim. The agreement should include language
precluding Defendant from recovery of any amount outstand-
ing against the PI client, the attorney that obtained PI settlement
and their agents, employees, assigns, etc. in consideration of the
plaintiff’s dismissal of Defendant from the interpleader action.

Interpleader in Federal Court
Procedural and substantive rules that apply to interpleaders
in the federal courts are governed by Federal Interpleader Acts
(presently 28 U.S.C.A. §§ 1335, 1397, 2361) and Rule 22 of Federal
Rules of Civil Procedure. They are outside of scope of this article
and thus are not discussed here.
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By: Justin L. Ward,
CCTLA Board Member

When I was try-
ing to decide what to write
about for my article, I thought about
a friend who wrote an article for newer
criminal defense attorneys in the Los
Angeles Daily Journal many years ago,
which I found to be very useful. Let me
begin by saying that this article is primar-
ily for newer attorneys in private practice,
though some more experienced attorneys
may find some of it useful.
Beginner Basics
My first bit of advice is to NOT go
into private practice right out of law
school. It is not the smartest way to do
things. The main reason is that you don’t
know what you don’t know, yet. I have
been practicing for more than 13 years,
and there are still things that I learn every
day about the law and running a law prac-
tice. So, my first suggestion is that you
spend a couple years working for a law
firm or office where you can learn from
experienced attorneys. This will serve a
few purposes.
One, you will gain valuable experi-

ence and
insight from
attorneys who have been

practicing a while and can “show you
the ropes.” That is not the same type of
experience that you would get by calling a
friend every now and then and asking for
some help or advice. When you work at a
firm or office, the other attorneys encour-
age you to become a good lawyer because
it helps the firm thrive, and it helps make
their jobs easier.

Working at a firm also allows you to
be covered by the firm’s legal malpractice
insurance. While you hope you never need
the coverage, it is always nice not to have
to worry that a lawsuit will bankrupt your
practice before you really get it going. The
yearly cost of insurance varies based on
the insurance provider and area of law,
but a personal injury policy for someone
in their first three years will probably cost
about $1,000 a year.

And when you do leave the firm,
make sure you get as many samples of
documents as possible. Of course, your
company’s policy may vary, so do not get
into trouble.

However, if you’ve done the work,
you definitely should save it and keep a
copy for yourself. As far as the work of

My first bit of advice is to NOT go into private practice right out of

law school ...

my first suggestion is that you spend a couple years

working for a law firm or office where you can learn from experi-
enced attorneys. This will serve a few purposes...

Tips for Newer

Lawyers
Starting a
Private
Practice

others in the firm, that’s up to you.

Malpractice Insurance
So, you’ve decided to leave the firm
or you’ve disregarded my advice and are
going out on your own right away. Well,
make sure you purchase malpractice
insurance. As stated above, you need
the coverage in case you make a costly
mistake. There are many different insur-
ance companies out there, but my research
found that Lawyer’s Mutual had the best
rates. And do not go through a broker.
They will charge you a broker’s fee. It is
just as easy to go to the company’s web-
site directly. As a side benefit, many of the
malpractice carriers provide free access to
online CLEs.

Picking an Area of Practice

There are some people who begin
their private practice taking whatever
types of cases come through the door be-
cause they need to make whatever money
they can. This is not well-advised. You
need to know what you’re doing before
you just start trying to handle a matter. If
you have no idea, then you better learn.

In deciding which areas of law to
concentrate, my suggestion is that you
pick an area of law in which you have
some experience and that you enjoy it and
hopefully, you can make a decent living
doing it. While it is fun to do what you
love, it is not fun to be broke. Finding an
area that you like that will also allow you
to make some decent money at the same
time.

Referral List of Attorneys

Make sure you develop a referral list

that you always have handy, so that when

Continued on page 16
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you get a call for a family law attorney
and you practice estate planning, you can
refer the caller to someone qualified to
handle the matter. Ask the caller to tell
the attorney that you referred them. Many
attorneys will pay a referral fee, and if not
a referral fee, they will at least send you
some business in return.

Be sure to text, email or call the
attorney to let him/her know to expect a
call from the referral, in case the person
forgets to mention you when they call.

Legal-Insurance Plans

Legal-insurance plans are now an
included benefit that people have as part
of their union dues or state employment.
Some of the companies include ARAG
Legal, Legal Shield, Workplace Options
and Signature Legal Care. Sign up for al
of them. The requirements to become a
network attorney vary among plans.

Typically, you have to have at least
three to five years of experience, no disc
pline by the state bar, and you must carr
at least $100,000 in legal malpractice
insurance.

The benefit of signing up as a net-
work attorney with these plans is that yc
will get free referrals. The one negative

about these plans is that you have to dis-
count your fees for their members. Some
of the plans will pay your discounted fee,
while others have a set hourly fee that
they will pay.

While you will receive less money
than you would have received on a case,
you are getting cases that you otherwise
would not have received. A 25% contin-
gency fee of $100,000 is better than a
33-1/3 % contingency fee of $0, right?

Find a Mentor

Mentors are invaluable. You always

want someone you can call to ask ques-
tions. This should be someone who is
experienced and willing to offer advice
in a constructive manner. Your mentor
also needs to be accessible. These traits
are necessary for you to get the help you
need. Of course, you as the mentee must
be willing to listen, learn and be open to
constructive criticism.

Remember, your mentor has likely
dealt with all the situations you will deal
with, so listen to what this person has to
say.

A mentor should also be someone
who you can bring into a case to litigate
with you. This person has been around a
while, so bringing him/her in would give
you access to their resources in experts,
etc., as well as to assist in funding the
case. And remember, you're bringing this
person in to litigate the case WITH you.

While he or she will take the lead on
the representation, make sure that you
are in the loop with what is going on. You
should attend all depositions, mediations
and other proceedings. He or she should
forward you copies of all the motions they
file.

You are not bringing this person in
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just for their deep pockets, but to learn
from them.
Office Space

When looking for office space, first
see if your mentor has any extra space in
his or her office. This would be ideal for
you because you can possibly rent space
at a very low rate or even for free in ex-
change for you doing some work for him
or her. This allows you to have the mentor
nearby and to save money on rent.

If you do not have that option, an-
other would be to look at a virtual office
in order to save money. The benefit of the
virtual office when you are first starting
out in private practice is the cost. The
companies may offer reception services
as well. However, you can usually find an
actual office space for the same or lower
price than the virtual office, which may
be better in the long run.

Join Bar Associations

Definitely join your local county bar
association. It offers many activities that
will allow you to network and to get some
of your CLEs covered. The county bar as-
sociations also have divisions or sections
based on practice areas. Pay the extra
money to join the section that applies to
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your area of law. This will give you access
to more materials and more insight than if
you were only a general member.

Not only do the bar associations have
sections based on areas of practice but
based upon gender, religious or ethnic
groups, as well. Take advantage of the
opportunity these additional sections pro-
vide to network with people going through
similar experiences. The more networking
you do, the more likelihood there is for
you to get referrals as well.

If you practice personal injury law,
for example, do not limit yourself to a
personal injury lawyer group locally;
rather, you should also look statewide and
nationally. Regardless of the area of law
you practice, these larger organizations

will provide you with invaluable CLEs
and insight from attorneys who have been
doing for many years what you are now
doing. The conferences they offer will be
worthwhile professionally, and you will
find friends and colleagues with whom
you may develop lifelong connections.

Joining CCTLA and becoming an
active member is also recommended.
CCTLA provides resources, seminars,
networking opportunities and more in
valuable services and connections that
can help you find success.

Advertising/Marketing

When first starting out, the most
difficult aspect of private practice will
be getting clients. You need to make sure
that people know who you are and what
you do. This does not necessarily mean
that you are paying the yellow pages or
some search engine optimization compa-
ny. It means that you need to get the word
out about your practice.

Much is out there on the Internet and
social media, such as creating a Facebook
business page for free as long as it is con-
nected to your personal page.

You should claim your listing on
AVVO.com as well as create and/or claim
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your Yelp.com business page. AVVO and
Yelp are places where people look for
client reviews. That means you need to
make sure that when you do a good job
for a client, you send them a link to your
profiles on AVVO, Yelp and any other
attorney review site, so that they can let
people know how happy they are with
your services. Good publicity will bring
you a lot of business.

You will receive an onslaught of
phone calls, emails and fax advertise-
ments from all the companies that
promise they will get you on the first page
of Google. Ladies and gentlemen, you
graduated from college, you graduated
from law school, and you have passed the
very difficult California Bar Exam. This
is proof that you are intelligent. Do not
allow yourself to be hoodwinked.

On the first page of Google, there
are approximately 10 organic listings
for Google results and another five paid
advertisement links and then the map
section. The companies cannot all be able
to get everyone on the first page! Most
of the companies are based outside of
California, so if they do not deliver on
their promise, you would likely have to
sue them in Florida or wherever the hell

JASON SOMMER

ATTORNEY AT LAW

they are located. You are not going to do
that, and they know it. Use a California-
based company if you are going to pay
any of them.

More importantly, talk to your col-
leagues to see who they recommend. And
try to avoid any long-term advertising
contracts. There is very little benefit to
you to be in a contract. The companies
will say that the price is lower, but you
want the flexibility to cancel if they do
not deliver on their promises.

Of course, you have to have a web-
site, so make sure it is always up-to-date
and looks good. If you do not know how
to create websites on your own, this is
one place to spend money and have a
professional do it. Some of the advertis-
ing companies will set up your website as
well as do the search engine optimization

services. Just make sure that YOU own
your site. Some companies try to own

your content. Do not agree to that. That
way, when you are ready to cancel their
services, you can leave with your page.

Staff

If you are in your own office and are
not with a more experienced attorney,
then you will have to find your own em-
ployees. Initially, you will not have much
money coming in, so you will not have
any money to pay anyone. During that
time, you will likely be your own recep-
tionist, secretary, file clerk and paralegal,
which is fine because you will have a lot
of free time.

As you gain more clients, you will
need to hire someone to help lighten the
load. Try to find someone you can afford,
but who is still experienced enough to
catch your mistakes. There will be a lot of
those in the beginning, probably. You may
question whether or not you can afford to
hire an assistant. Keep in mind that the
more work someone else does for you, the
more time you will have to work on other
cases and therefore, make more money.

Hopefully these tips can help you
to get your private practice off to a good
start. Good luck!Q

ACTIONS

<

CONSULTATION AND LEGAL REPRESENTATION:
v DEFENSE OF LEGAL MALPRACTICE CLAIMS AND
v DEFENSE OF STATE BAR INVESTIGATIONS

PROFESSIONAL RESPONSIBILITY
v ETHICS AND RISK MANAGEMENT COUNSELING

A LIMITED LIABILITY PARTNERSHIP

1520 EUREKA ROAD, SUITE 100
ROSEVILLE, CALIFORMNIA 95661
TELEPHONE: (916) 781-2550

WWW. HANSENKOHLS.COM | JSOMMER@HANSENKOHLS.COM

ERNEST A. LONG

SOCOOOOOOOOOOOOOOOOOOOOOO OO0 TOROOOONOOOO0NOOTOROOTO000

< Resolution Arts Building <

Alternative
Dispute

Resolution

2630 J Street * Sacramento, California 95816
Telephone: (916) 442-6739 * Facsimile: (916) 442-
4107

elong@ernestalongadr.com www.ernestalongadr.com
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Consider it settled.

Resolve your case for just *800.

Contact Lorena Harrell at lharrell@jamsadr.com é
or 925.975.5707 for further details and . JAMS .
a list of participating mediators.

Winter 2017 — The Litigator 19




Check out our Summer Specials . . .
We are one block away from the NEW
Entertainment and Sports Center

331 J Street, Suite 200, Sacramento, CA 95814

www.wongcenterlegal.com

PART-TIME OFFICE PACKAGE
Create an impressive professional image without the expense of running a full-time office.

w N ECE NTER Part-time office plans are available today to fulfill all of your business needs and provide you

Legal Suite with all of the accommodations of a traditional office at a fraction of the cost.

To arrange a private tour, please contact: Ted Rivera  916-442-0482 trivera@wongcenterlegal.com
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Malice:
) A maliciously complex
defamation issue

By: Christopher H. Whelan, CCTLA Board Member

Defamation has been described as
“. .. a forest of complexities, overgrown
with anomalies, inconsistencies, and

perverse rigidities.” (McNair v. Worldwide

Church Of God (1987) 197 Cal.App.3d
363, 375.) One of the many reasons for

this is that malice, a key defamation issue,
is a homonym for three very different
concepts. If you are not careful in a defa-
mation case, you can mistakenly agree to
prove a more difficult definition of malice
and a higher burden of proof.

T Malice in a Private-
Person Plaintiff,
‘ 1 ' Private Matter
Non-media Defendant
-

Defamation Case

This type of defamation case is com-
monly seen in the employment setting
where a false accusation or “pretext” is
used to cause or justify a termination of
someone in a protected group. For in-
stance, a pretextual accusation (e.g. theft)
is sometimes used to cause or justify
the termination of a recently disabled
employee.

Another not uncommon use of
defamation in the workplace is when a
subordinate, facing discipline or termi-
nation, utilizes an “offense as the best
defense” for corporate survival and races
to H.R. with a defamatory accusation (e.g.
sexual harassment) against the dissatisfied
supervisor. (Cruey v. Gannett (1998) 64
Cal. App. 4th 356.)

In private-person/matter defamation
cases, malice is not an element of defa-
mation. It is a response to an affirmative
defense of conditional privilege (CC §
47(c)) which the defendant has the burden

If you are not careful in a defamation case, you can

mistakenly agree to prove a more difficult

definition of malice and a higher burden of proof.

to plead and prove. (Fuairfield v Hagan
(1976) 248 Cal. App. 2d 194, 204.) Malice
necessary to overcome a conditional
privilege is defined as “a state of mind
arising from hatred and ill will evidencing
an intent to vex, annoy or injure.” (Brown
v Kelly Broadcasting Co. (1989) 48 Cal.
3d 711,745; Agarwal v. Johnson (1979) 25
Cal.3d 932, 944-945))

Plaintiff’s burden of proof to establish
this type of malice is by a preponderance
of evidence, (Roemer v. Retail Credit Co.
44 Cal. App.3d 926, 933; Ev. C. § 115),
and its existence can be established cir-
cumstantially. (Khawar v. Globe Internat.,
Inc. (1998) 19 Cal.4th 254, 275.)

The courts have found malice can
be circumstantially established in many
ways, including through evidence of a
reckless investigation into the truth or
falsity of the claimed defamatory mate-
rial (Widener v. PG&E (1977) 75 Cal.
App.3d 415, 434-435); or if the publication
was motivated by anger, hostility, ill will
or any prior grudge, dispute or rivalry
(Larrick v. Gilloon (1959) 176 Cal.App.
2d 408, 416); or if the publisher so lacked
reasonable grounds for belief in the truth
of the publication (MacLeod v. Tribune
Publishing Co. (1959) 52 Cal.2d 536, 552;
Stationers Corp. v. Dun & Bradstreet,
Inc. (1965) 62 Cal.2d 412, 418).

Courts also have found malice can
be circumstantially if it lacked reasonable

grounds to believe the statement to be
true (Cuenca v. Safeway S.F. Employees
Fed. Credit Union (1986) 180 Cal.App.3d
985, 997); or if the publisher failed to
interview obvious witnesses, or con-

sult relevant documents that could have
confirmed or disproved the statements
(Khawar v. Globe Internat., Inc. (1998) 19
Cal.4th 254, 276); or where the publica-
tion was based on information from a
source known to be hostile to the subject
against whom the material is used (Fisher
v. Larsen (1982) 138 Cal. App. 3d 627,
640).

y-—9

| 2

Malice in a Public
Figure/Official,
Matter of Public
Concern, or Media
Defendant Case

-

In this type of defamation case, the
courts have determined First Amendment
rights are involved; therefore greater pro-
tection for this speech is justified. (Brown
v. Kelly Broadcasting Co., supra, 721-
723). Unlike private figure/matter cases
in a First Amendment case, malice is an
element of defamation that the plaintiff
must prove, and it is not merely a response
to an affirmative defense (Masson v New
Yorker Magazine (1991) 501 U.S. 496,

Continued on page 22
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510; Khawar v. Globe Internat., supra,
273-774).

Malice in these cases means “that
the defamatory statement was made ‘with
knowledge that it was false or with reck-
less disregard of whether it was false or
not.”” (cite omitted.) Reckless disregard,
in turn, means that the publisher “in fact
entertained serious doubts as to the truth
of his publication.” ( Khawar v. Globe
Internat.(1998) 19 Cal. 4th 254, 275)

To prove this malice, also known as
“actual malice,” “New York Times” or
“constitutional malice,” a plaintiff must
demonstrate with clear and convincing
evidence (Gertz v. Robert Welch, Inc.
(1974) 418 U.S. 323, 342) “that the defen-
dant realized that his statement was false
or that he subjectively entertained serious
doubts as to the truth of his statement.”
(Khawar v. Globe Internat., supra, p. 275)

3}

Frequently, punitive damages under
Civil Code § 3294 are involved in defa-
mation cases, and this introduces a third
possible definition of malice into the case.
For punitive damages, malice is defined
as “conduct which is intended by the de-
fendant to cause injury to the plaintiff or
despicable conduct which is carried on by
the defendant with a willful and conscious
disregard of the rights or safety of others.”
(Civ. Code § 3294 (b)) Punitive damages
can be awarded only when a jury finds
malice, oppression or fraud by clear and
convincing evidence (Civ. Code § 3294
(a); Stewart v Union Carbide Corp. (2010)
190 Cal. App. 4th 23, 34).

A Third Definition
of Malice for
Punitive Damages

Battles over the definition of malice and the appropri-

ate burden of proof for defamation frequently arise for

the first time at the jury instruction conference, hours

before the jury is instructed. At that point, everyone’s

patience for fine legal points is impeded by the fog of

war, exhaustion and a need to focus on other matters

such as final arguments. That is not the time to trace 100

years of confusing legal decisions.

Malice Confusion Has Been Long
Recognized by the Courts

The courts have recognized this con-
fusion and have repeatedly addressed the
malice “jumble.” For instance, in Burnett
v. Nat’l Enquirer (1983) 144 Cal. App. 3d
991, the court stated at p. 1006 n.7:

So, it has been remarked that: “The
Jumble in some modern text books on
slander and libel concerning malice,
actual malice, malice in law, malice in
fact, implied malice, and express malice
(all derived from judicial utterances, it is
true) is a striking testimony of the limita-
tions of the human mind.” (cites omitted)

Further attempts to correct the prob-
lem include those by the court in Masson
v. New Yorker Magazine, supra, which
stated at p.510-11:

Actual malice under the New York
Times standard should not be confused
with the concept of malice as an evil
intent or a motive arising from spite or
ill will (cite omitted). We have used the
term actual malice as a shorthand to
describe the First Amendment protections
for speech injurious to reputation, and
we continue to do so here. But the term
can confuse as well as enlighten. In this
respect, the phrase may be an unfortunate

one (cite omitted). In place of the term
actual malice, it is better practice that
Jjury instructions refer to publication of
a statement with knowledge of falsity or
reckless disregard as to truth or falsity.
Conclusion

Battles over the definition of malice
and the appropriate burden of proof for
defamation frequently arise for the first
time at the jury instruction conference,
hours before the jury is instructed. At
that point, everyone’s patience for fine
legal points is impeded by the fog of war,
exhaustion and a need to focus on other
matters such as final arguments. That is
not the time to trace 100 years of confus-
ing legal decisions. Therefore, to avoid the
potential damage caused by the applica-
tion of erroneous definitions and burdens
of proof, you need to alert the court,
provide the correct authorities and discuss
these issues at the earliest possible time.

Avoiding this confusion is critical in
performing our important duty of protect-
ing our clients’ reputations that were
“built up by a lifetime of conduct” and are
“...probably the dearest possession that a
man has, and once lost is almost impos-
sible to regain.” (McCoy v. Hearst Corp.
(1986), 42 Cal.3d 835, 858, fn 22.) Q

Avoiding this confusion is critical in performing our important duty of protecting

our clients’ reputations that were “built up by a lifetime of conduct” and are “...

probably the dearest possession that a man has, and once lost is almost impossible
to regain.” (McCoy v. Hearst Corp. (1986), 42 Cal.3d 835, 858, fn 22.)
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HOW TO WIN THE WAR

\ f
TROJAN HORSE

\”

IN THE COURTROOM

In four days you will start the process of learning
how to control the courtroom, present your case,
and get the justice your client has been waiting for
— it all begins with the Trojan Horse Method.

www.TrojanHorseMethod.com
www.TrialProfessors.tv

CUTTER

We welcome association of

counsel & referral arrangements

401 Watt Avenue, Sacramento, CA 95864
4179 Piedmont Avenue, 3rd Floor, Oakland, CA 94611

(916) 290-9400
www.cutterlaw.com

Ronald A. Arendt, Esq.

A ProressionaAL Law CORPORATION
MEDIATOR/ARBITRATOR

v’ 40 years experience adjusting, investigating
and litigating injury and diverse insurance
matters

v Thoughtful insight of simple and complex
issues and directing participants to resolution

v/ Two-party two-hour sessions available

v (Rates at $350 per hour)

v/ Wi-Fi and Skype access

v/ Online calendar for convenient scheduling

v/ RESULTS!!!

CALL, FAX OR EMAIL
(916) 925-1151 Phone (916) 929-5137 Fax

rarendt@arendtadr.com
WEBSITE: www.arendtadr.com

A DEDICATED, AGGRESSIVE
AND AFFORDABLE RESOURCE
Hidden Property Damage « Accident Assessments

MIST Case Specialist - Litigation Support
« Expert Witness

A\ EAGLE

‘((‘ ASSOCIATES

A Professional Vehicle Inspection, Research
and Consultation Service

John T. Martin
Phone: (916) 8713289 Fax: (916) 334-7584
P. 0. Box 21, Carmichael, CA 95609
Email: Johntmartin@prodigy.net

www.BlueEagleAssociates.com

There is No Substitute for Experience

Winter 2017 — The Litigator 23



()
-
Z
L
>
L
-
-
-
L
()
e
)
-
O
a
4
L
>
14
L
0
>
L
>

Verdicts

$1.34-Million for Injuries in Traffic Collision

Stephen McElroy and Ashley Parris of
Carpenter, Zuckerman & Rowley partnered with
the Law Offices of Edward Smith to take on State
Farm and their attorneys in a two-week trial in
Yolo County that ended in a $1.34-million verdict
for their client injured in a minor-impact traffic
collision.

The case involved a 50-year-old career physi-
cal therapist with a long history of a pinched nerve
in her low back, spinal canal stenosis in the neck,
and right arm weakness due to thoracic outlet. The
collision caused a bruise on her spinal cord in the
neck, and she developed myelopathy. Her Kaiser
doctors gave her the runaround for months until an
outside doctor got involved and forced them to take
a better look. At that point, Kaiser surgeons did a
two-level fusion.

State Farm offered $100,000 going into the
trial. The parties delayed the trial a week to allow
State Farm to re-evaluate the case and attempt
settlement, at which point Sate Farm suggested it
would increase its offer to $125,000. McElroy in-
dicated that the plaintiff would agree to a high-low
of $500,000 to $1.5 million. State Farm refused to
negotiate unless the plaintiff made a demand under
$300,000. McElroy then demanded that the case
proceed to trial and a verdict. Defendant driver
admitted fault for the collision, confessing on the
stand that he had stayed up late the night before
to read a book he got caught up in. Defendant
rear-ended the plaintiff’s car while Plaintiff was
stopped behind another car at a mid-block cross-
walk in Davis. Plaintiff was a single mom of three
young daughters and had two of her girls in her
minivan at the time of the collision. The collision
was minor but pushed the plaintiff’s car into the
stopped car ahead.

State Farm hired Dr. Benjamin Ewers as its
biomechanical engineer. Ewers opined that the
minor forces in the collision were insufficient to
cause a cervical disc herniation. However, no one
claimed a disc injury. Plaintiff moved to exclude
Ewers’ testimony as irrelevant and more prejudicial
under 352. The court allowed him to testify after
a 402 hearing, but precluding any testimony about
the spinal cord because he didn’t offer any opinions
about the cord injury at Deposition.

When Ewers violated the court’s order in
response to the first question on cross-examina-

tion, stating that the forces were inconsistent with a
cord contusion, Ewers was immediately dismissed
from the courtroom, and his entire testimony was
stricken.

In another bizarre twist of events, the plain-
tiff’s Kaiser surgeon, Dr. Hans Bueff, clearly hos-
tile to the plaintiff’s case, testified that the plaintiff
had mild myelopathy, and surgery was an elective
procedure due to a narrow spinal canal.

Experts disagreed about the existence of a cord
contusion on MRI two months after the injury. No
Kaiser doctor identified a cord injury. Both defense
experts, doctors Alegre and Hoddick, testified that
Plaintiff did not have a cord contusion and that
her cord compression pre-existed the collision.
This was a rare case in that a pre-accident MRI
had been taken four weeks before the collision and
showed a narrow canal and mild compression of
the cord.

Plaintiff’s experts included Dr. Philip Orisek,
spine surgery; Dr. Brian King, neuroradiology; Dr.
Gary Rinzler, physical medicine and rehab; Carol
Hyland, future-care costs; and Dr. Rick Sarkizian,
vocational rehabilitation. Orisek, King and Rinzler
all identified a mild signal change in the cord as a
cord contusion consistent with symptoms of pro-
gressive myelopathy.

Defense Attorney Henry Williams argued the
jury should award zero damages in every category.
However, the jury awarded $1,340,015: past loss
of earnings: $150,318; future loss of earnings:
$236,213; future medical expenses: $159,599; past
pain and suffering: $228,125; and future pain and
suffering: $565,760. Total: $1,340,015.

The jury composition was seven women and
five men. The decision was 12-0 on all answers.

$600,000 Premises Liability & Negligence

CCTLA member Daniel Schneiderman of
Dreyer Babich Buccola Wood Campora achieved
trial victory and $600,000 for his client in a prem-
ises liability and negligence case on Oct. 11, 2017
with zero comparative fault in the challenging ven-
ue of Stanislaus County in Lefebvre v. NC Valley
Baseball, LLC. His 23-year-old client was stand-
ing in walkway area between two batting cages
when he was struck in the groin by a ball that had
traveled through the batting cage netting, causing
injury. The judge was the Hon. Timothy Salter, and
the trial lasted eight days. The jury deliberated for
an hour and 45 minutes.

Facts and Background: On Jan. 21, 2016, Plain-
tiff, a then 23 year-old coach of Defendant’s U-10
baseball team, was preparing to leave Defendant’s
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batting cage. As Plaintiff walked through a walk-
way area that separated the netted batting lanes, a
parent of one of Plaintiff’s U-10 players, approached
him. While Plaintiff spoke to the parent, a player
hitting batting practice truck a ball that traveled
through the safety netting that ran between the
batting lane and the walkway area. Though it was
unknown whether a hole in the safety netting pre-
existed the foul ball, it was uncontested that a ball
traveled through the netting.

The trajectory of the ball continued past the
netting and struck Plaintiff in the groin, causing his
right testicle to fracture. Plaintiff underwent a scro-
tal exploration at the Kaiser Permanente emergency
room to repair the right testicle. The repair resulted
in a testicular volume loss of approximately 30%-
50%. Following the surgery, Plaintiff developed
symptoms consistent with “chronic orchialgia,”
or chronic pain of the testicle. Plaintiff’s treating
Kaiser physicians testified that Plaintiff would po-
tentially benefit from a spermatic cord denervation
or orchiectomy, but they could not testify that these
procedures would occur in the future “to a degree of
medical certainty.”

It was determined at trial that Defendant had
installed used, donated netting during the initial in-
stallation of the facility in 2012. Despite a minimum
of 30 repairs to the netting in the next three and a
half years, Defendant never replaced the netting.

In addition to other deficiencies (signage, warning,
instruction), Defendant also testified that it had no
inspection procedure for the netting, no documenta-
tion to track repairs and no formal instruction rela-
tive to use of the walkway area.

The nets were ultimately destroyed 10 days
following the subject incident when Defendant
changed to a new facility, and there was evidence
that Defendant had new nets available to install at
the time of the incident. Defendant’s director of
day-to-day operations and person most knowledge-
able regarding safety, protocol and procedure also
testified that “double netting,” something that was
present between the batting lanes but not along the
walkway area, would have reduced the possibility of
injury to 0%.

Plaintiff’s Contentions:

Plaintiff claimed that Defendant had notice of
the defective nature of the nets and that a reasonable
inspection procedure or safety program would have
revealed the dangerous condition prior to the inci-
dent. Plaintiff also contended that Defendant failed
to properly design the facility, both in its placement
of the walkway between two batting lanes and its
failure to “double net” the walkway area.

Defendant’s Contentions:

Defendant contended that it was well known
and “common knowledge” for people at the facility
to not use the walkway area during active bat-
ting practice between those lanes. Defendant also
contended that it was “common sense” not to stand
in the area during active batting practice and that
Plaintiff was 100% at fault due to his extensive
baseball experience and time at other batting cages.

Plaintiff suffered a testicular rupture/fracture
of the right testicle. This required a scrotal explora-
tion, leading to a bilateral orchiopexy and unilateral
repair of the right testicle with debridement. Plain-
tiff claimed that he would require additional conser-
vative care as well as future surgical procedures to
resolve his ongoing chronic pain symptoms.

Special damages claimed: past medi-
cal: $18,242; future medical: $386,080

Plaintiff pre-trial §998 demand: $417,500

Defendant’s pre-trial offer at mediation: $25,000

Defendant Pre-Trial §998 offer: $101,000

Gross verdict or award: $600,000

Contributory/comparative negligence: 100% to
defendant; 0% to plaintiff.

Past economic damages: $18,000; future
economic damages: $104,000; past non-economic
damages: $100,000, future non-economic dam-
ages: $378,000

Jury polls: 10-2 on negligence of NC Valley
Baseball, 9-3 on negligence of Craig Lefebvre, 9-3
that Craig Lefebvre’s negligence was not a substan-
tial factor.

Plaintiff’s medical expert(s): Sarah Chan,
M.D., urology, Modesto; Adam Bellinger,

M.D., urology, Santa Rosa; and Louis Giorgi,
M.D., urology, Danville.

Defense counsel was James Burns, Esq.,
of Kronenberg Law Firm. Defendant’s medical
expert: Patrick Bennett, M.D., urology, Walnut
Creek.

Plaintiff’s billing expert: Agnes Grogan, R.N.,
past and future medical billing, Orange County.
Plaintiftf’s safety expert: Thomas Jennings, C.S.E.,
safety engineer, Utah.

Settlements

$300,000 Insuance Policy Limits
CCTLA member Sam Fareed settled a case that
upon first glance appeared to have zero value, but
after persistent hardwork, he was able to obtain the
$300,000 policy limits for his clients. His client’s
family recently migrated to U.S. from Afghanistan

Continued on page 26
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VERDICTS & SETTLEMENTS

after the husband had received a visa for helping the U.S.
Army. The wife and children spoke virtually no English.

They arrived here in February, and the accident hap-
pened in May when the mother and three children were
jaywalking eastbound Watt Avenue near Arden Way and
were hit by a sedan. Watt Avenue has three lanes in each
direction, with a raised center divider.

Fareed was able to obtain a video of the accident from
a nearby car wash that shows the family successfully
making it to the middle divider. The family then enters
northbound Watt where, on the number one lane, a minivan
is seen coming to a full stop. On the number two lane, a
pickup truck is seen slowing down. The family makes it all
the way to the last lane when they were hit by a 21-year-old.

Mercury immediately denied liability. The police
report was 100% adverse to his clients. The mother admit-
ted that she was unfamiliar with the laws in California and
didn’t understand using a crosswalk.

Fareed spent hours taking the video of the accident
apart and was able to video-sequence the analysis, break-

ing it into a step-by-step analysis showing the family enter-
ing the intersection while the defendant’s car is nowhere in
sight.

They proceed towards the middle of the roadway, and
the defendant’s car is still not in the picture. Suddenly,
Defendant’s vehicle is not only shown entering the scene
but passing all other vehicles until the point of impact. This
was further corroborated by Defendant’s statement to the
police that she saw all the vehicles slow down but because
her lane was clear, she kept going.

The mother was diagnosed with a fractured pelvis and
fractured tibial, the oldest daughter with subarachnoid
hemorrhage and the youngest daughter with broken femur.
The combined Howell number for all injuries was approxi-
mately $112,000.

SETTLEMENT:

After preparing a very detailed demand letter and pro-
viding the video sequence, Mercury changed its stance and
offered the defendant’s policy limits of $300,000.

Are you aware of your

client’s alternatives?

- Variable income annuities

- Professionally managed mutual fund portfolios

- Professionally managed stock and bond portfolios

- Irrevocable trusts and private professional fiduciaries

plaintiff's unique needs.

The Alcaine Group

Roseville, CA 95661

For more than 30 years, The Alcaine Group has worked with plaintiffs and attorneys
to implement investment plans beyond structured settlements, such as:

Please contact us to discuss if any of these alternatives will satisfy your

Carlos Alcaine, Director
Stephen Halterbeck, RSP, Financial Advisor
Cheryl Moore, Registered Client Specialist

1400 Rocky Ridge Drive, Suite 250

916-783-6528 . 877-792-3667
thealcainegroup.com

Private Wealth
Management
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Above, CCTLA First Vice-President Robert Piering

CCTLA’s Medical Liens Update program, held in Septem-
ber, drew 93 attendees to hear speakers Dan Wilcoxen and
Don de Camara provide an outstanding program. Attendees
received a 240-page syllabi filled with important informa-
tion and sample forms. “CCTLA thanks Dan and Don for a
phenominal program,” said Debbie Frayne Keller, CCTLA
executive director. She also thanked Carlos Alcaine and
Steve Halterbeck of The Alcaine Group/R.W. Baird & Com-
pany) for sponsoring the program and providing lunch.

and Steve Halterbeck, of The Alcaine Group/R.W.
Baird & Company, event sponsor.

Left photo, pictured from left,
speaker Donald M. de Camara, Law
Offices of Donald M. De Camara; |
CCTLA First Vice-President Robert
Piering: and speaker: Daniel E.
Wilcoxen, Wilcoxen Callaham, LLP.

SAVE
THIS
DATE!!
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CCTLA’s Annual Meeting
and Holiday Reception
& Installation of the
2018 CCTLA Officers and Board

Date: Thursday, December 7, 2017
Time: 5:30 p.m. to 7:30 p.m.
Location: The Citizen Hotel

926 J Street

CREATIVE
LEGAL FUNDING

Medical Care on a Lien Basis & Pre-Settlement Funding
T (916) 780-9080 / F (916) 914-2224 | www.CLFSF.com

“When bad things happen
to good people”

Please consider CLF for any medical
and/or financial assistance to aid your
injured clients during their time of need

Local Representation
by Attentive and Friendly People
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THANK YOU!

2017 Scooter’s Pals Auction Sponsors & Donors
With Your Help, We Raised Over $29,000!

SPONSORS

Ernie & Kathy Long

Law Offices of Matheny Sears Linkert
& Jaime, LLP

Ames Grenz Insurance Services

Baird

Bohm Law Group, Inc.

Caraway Injury Attorneys

Hon. Art & Sue Scotland

Steve White

David G. Lee

Doyle & O'Donnell

Dreyer Babich Buccola Wood Campora, LLP

Debbie Keller Frayne

Econ One

Hon. Judge Phillips (Ret.)

Jacobsen & McElroy

Kronick Moskovitz Tiedemann & Girard

Angelo, Kilday & Kilduff, LLP

Christopher and Linda Whelan

James E. McGlamery

James F. Curran

Jennifer Mouzis

Lorraine Gingery

Kristin A. Blocher

Gay Carroll-Haring

Jack and Carly Vetter

Leu Real Estate & Property Management

Matching Tails DBA Shelter Hope Pet
Shop Sacramento

Piering Law Firm

Dominique Pollara

Ringler Assoc

Rivera & Assoc

Robert Wilson

Sac Placement Services

Shelley Muller & Assoc.

Strategic Multimedia

Tweedy ADR

Van Dermyden Maddux Law Corp.

Wilke Fleury LLP

Bill Seabridge and Jo Pine

Walker Communications & Media Services

Wong Center Reception

DONORS

33rd Street Bistro

58 Degrees

Ace of Spades

All Seasons Day Spa

Ashley Syvertson (First Legal)

Benziger Family Winery

Bogle Vineyards

Carmel Country Inn

Cedar Glen Lodge

Charles Mahla/Econ One

Chicago Fire

Clarksburg Winery

Cypress Inn

Demas Law Group

District Attorney Community Prosecution

Unit

Don Green

Dr. Ray Haring

Gateway Secretarial

Gilbert Urbano

Dennis & Rhonda Harrigon

Heringer Estates

Imperial Hotel

James McCormick - Sacramento Choral
Society & Orchestra

Jaspal Deol

Jayne Nelson (With Grace Expert Skin Care)

Jeff Runquist

Jenna Wirker

Judy Rothschild

Karen Gonzales

Laser & Skin Surgery Center
of Northern California

Leslie Buck

Little Relics

Lori Brock

Lucille’s BBQ

Matt Powell

McKeever School of Irish Dance

Melaine Becker-Deleon

Miner’s Leap

Renaissance Consignment

Rick Crow

Ridge Golf Club

Robin Brewer and Michael Cooke

Sacramento Zoo

Scott’s Seafood

Seka Hills

Selland'’s

Sushi Kakogan

The Shack

Tributary White Water Rafting

Vet CBD

Wags Hotel

Western Feed & Pet Supply Co.
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NEWS FROM CAOC

Wells Fargo-inspired arbitration bill signed into law
5B 33 allows consumers defrauded by banks to go to court

SACRAMENTO (October 4, 2017)

— California Gov. Jerry Brown has signed
landmark legislation to prevent another
Wells Fargo-sized scandal by allowing
consumers to fight financial institutions in
court instead of secretive arbitration over
cases involving bank fraud.

Senate Bill 33 by Sen. Bill Dodd (D-
Napa), co-sponsored by Consumer Attor-
neys of California, was sparked by Wells
Fargo’s scandalous behavior in creating at
least 3.5 million fraudulent bank accounts
and credit cards in order to meet company
sales goals. Those accounts harmed con-
sumers by generating fees and damaging
credit ratings.

Consumers have been trying to sue
Wells Fargo over the fraudulent accounts
since at least 2013, but the bank has been
able to successfully argue that arbitration
agreements in legitimate accounts also
apply to accounts that customers didn’t
ask for and didn’t even know existed. By
forcing customers into arbitration, behind
closed doors and out of the public eye,
Wells Fargo was able to evade full ac-
countability even as more customers were
affected.

When SB 33 takes effect on Jan. 1,
2018, California consumers will be able
to pursue fraud and identity theft cases
in the public setting of a court instead of
secret arbitration hearings that favor big
businesses that hire the arbitrator.

“Just this week, Wells Fargo’s CEO
made it clear in congressional testimony
that the company intends to continue
barring customers from taking the bank
to court when they’ve been cheated,” said
Consumer Attorneys of California Presi-
dent Greg Bentley.

“We thank Gov. Brown for helping
make it clear that this attitude and at-
tempts in the future to hide bank fraud in
secretive arbitration will not be tolerated

in California.”

Senate Bill 33 was also sponsored
by California Treasurer John Chiang and
the Consumer Federation of California.
The legislation triumphed over an all-out
statehouse lobbying campaign by business
groups, led by the California Chamber
of Commerce, in an attempt to allow
forced arbitration to survive even in cases
of clear wrongdoing by major banking
corporations.

Consumer Attorneys of California is

a professional organization of plaintiffs’
attorneys representing consumers seek-
ing accountability against wrongdoers in
cases involving personal injury, product
liability, environmental degradation and
other causes.

For more information: J.G. Preston,
CAOC Press Secretary, 916-669-7126,
jgpreston@caoc.org; Eric Bailey, CAOC
Communications Director, 916-669-7122,
ebailey@caoc.org.

Reprinted from CAOC.org.

Two CAOGsponsored bills signed
AB 644, SB 658 address issues in the civil justice system

SACRAMENTO (Sept. 27, 2017)

— Two bills sponsored by Consumer
Attorneys of California to reform civil
procedure in California have been signed
by Gov. Jerry Brown.

Senate Bill 658, by Sen. Scott Weiner
(D-San Francisco), was signed Sept. 27.
The bill will revise the current statute
to address the issue of unreasonable and
arbitrary restrictions on attorney exami-
nation of potential members of a jury in
civil trials during the process known as
voir dire.

The current statute was intended to
prohibit these limitations, but its enforce-
ment has eroded in the quarter century
since its passage, and attorneys have
reported that in some courts there are
arbitrary limits of as little as 30 minutes
for questioning potential jurors. Such
questioning is crucial in revealing poten-
tial juror prejudice, and it benefits both
plaintiffs and defendants.

SB 658 retains judicial discretion
but specifies mandatory factors that must
be considered when evaluating the time
and extent of voir dire. Often unforeseen
issues arise once jury selection has begun,

and the bill addresses this by requiring
judges to reevaluate how much time is
needed and allow for supplemental time if
warranted.

Assembly Bill 644, by Asm. Marc
Berman (D-Palo Alto), was signed Sept.
26. The bill, co-sponsored by the Califor-
nia Defense Counsel and the California
Judges Association, is a court efficiencies
measure that requires counsel for parties
in civil litigation to engage in a meet-and-
confer process before pleadings of mo-
tions to strike and motions for judgment
on the pleadings, just as they already must
before demurrer.

Consumer Attorneys of California is
a professional organization of plaintiffs’
attorneys representing consumers seek-
ing accountability against wrongdoers in
cases involving personal injury, product
liability, environmental degradation and
other causes.

For more information: J.G. Preston,
CAOC Press Secretary, 916-669-7126,
jgpreston@caoc.org; Eric Bailey, CAOC
Communications Director, 916-669-7122,
ebailey@caoc.org.

Reprinted from CAOC.org.
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Continued from page 2

cans that were manufactured by Colgate-
Palmolive from 1871 to 1985 to prove they
contained asbestos.

Plaintiff offered expert testimony
that traced the original sources of talc
used by Colgate in its Cashmere Bouquet
and testified that all of the sources of the
talcum powder had significant amounts of
asbestos in them (The expert’s declaration
in this case is an excellent compilation of
the requirements of a plaintiff’s expert’s
declaration in a products liability case).

Defendants filed a motion for summa-
ry judgment arguing that since Plaintiff
could not produce any of the Cashmere
Bouquet talcum powder cans she had used
she could not prove the talcum powder
was the source of the asbestos causing her
mesothelioma (In other words, in a prod-
ucts liability case, keep the product). That
argument made sense to the trial judge,
who granted Defendant’s motion for sum-
mary judgment.

HOLDING: While Colgate submitted
numerous written objections to Plaintiff’s
evidence, Colgate did not assert its objec-
tions at the hearing so the objections were
waived. CCP §437c(b)(5). The appellate
court reversed the trial court’s finding
that there was not triable issue of material
fact in that Plaintiff’s expert submitted
evidence that created more than an unsup-
ported possibility, but instead created a
clear question of fact in the case. Ad-
ditionally, the cases cited by Colgate and
relied upon by the trial court were readily
distinguishable from this case.

RULE: Plaintiff’s expert’s declaration
made it clear there was no question that
Plaintiff was exposed to Colgate Cash-
mere Bouquet talcum powder that was
alleged to contain asbestos. The only
question here is whether the Cashmere
Bouquet actually contained asbestos.
While Colgate produced evidence tend-
ing to show that the talcum powder did
not contain asbestos, the testimony of
Plaintiff’s expert unquestionably stated
the talcum powder did, and thus created
a triable issue. The motion for summary
judgment should have been denied.

ARBITRATION CLAUSE
DEFEATED

Maya Baxter v. Genworth North
American Corporation
2017 DJIDAR 10357
(October 26, 2017)

FACTS: After five years of her employ-
ment, Plaintiff Maya Baxter’s employer
was purchased by another company that
required Baxter to sign an arbitration
agreement as a condition of employment.

After another five years of employ-
ment with the new company, Baxter’s job
expanded to include supervisory responsi-
bilities including hiring and review of ap-
plicants for employment. She alleged that
she expressed concern about employee
evaluation forms that included informa-
tion regarding race, age and gender.

Baxter, an African American woman,
opposed and protested employer’s evalu-
ation protocol based upon her good faith
belief that evaluating employees on the
basis of age, race and gender was discrim-
inatory and unlawful. She was admon-
ished by her supervisors and subjected to
ongoing harassment and retaliation as a
result of her concerns about the evaluation
protocol.

In early 2013, after 12 years of
employment with the company, Baxter re-
quested and was granted a medical leave
of absence under the California Family
Rights Act (CFRA) in order to care
for her ailing mother. Prior to
her return from CFRA leave,
her employer notified her that
her position was eliminated
immediately.

Plaintiff filed a complaint
for damages against her employer
arising out of the termination of her
employment including causes
of action for associational
discrimination in violation
of the Fair Employment
and Housing Act, retalia-
tion in violation of CFRA,
retaliation and violation of
FEHA, retaliation in violation of Labor
Code §1102.5, discrimination based upon

—

race in violation of FEHA and wrongful
termination.

Employer filed a motion to compel
arbitration and argued that the arbitration
agreement meets the minimum fairness
requirements established by California
law and that Plaintiff could not file a
lawsuit. The trial court denied employer’s
motion to compel arbitration.

HOLDING: The appellate court affirmed
the trial court’s denial of employer’s mo-
tion to compel arbitration.

REASONING: Arbitration agreements
are enforceable and irrevocable and
favored under California and federal law.
Nevertheless, courts may invalidate an
arbitration agreement if it contains provi-
sions that are unconscionable or contrary
to public policy. Armendariz v. Fountain
Health Psychcare Services, Inc., (2000)
24 Cal 4th 83, 113-114.

Unconscionability refers to an ab-
sence of meaningful choice on the part of
one of the parties together with contract
terms which are unreasonably favorable to
the other party. Fitz v. NCR Corpo-

ration (2004) 118 Cal App
4th, 702, 711.

The
doctrine of uncon-
scionability has both
(_—~- aprocedural and a
g substantive ele-
' ment, the for-
mer focusing

on oppression
or surprise due
to unequal bargain-
ing power and the latter

on overly harsh or one-sided

results. Baltazar v. Forever 21, Inc. (2016)
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62 Cal 4th 1237, 1243. Both procedural
and substantive unconscionability must
be present for a court to refuse to enforce
contractual arbitration although they need
not be present in the same degree.

Unconscionability is a question of
law reviewed by an appellate court de
novo. If the trial court’s determination
on the issue turns on the resolution of
contested facts, the appellate court would
review the court’s factual determinations
for substantial evidence.

Thus, the appellate court will not
reverse the trial court’s decision unless an
abuse of discretion is shown. Carmona v.
Lincoln Millennium Car Wash, Inc. (2014)
226 Cal App 4th 74, 83.

Procedural unconscionability focuses

on unequal bargaining power which
results in no real negotiation and an
absence of meaningful choice. (Such as
an employment agreement exists where
the employee is given no real opportunity
to negotiate or eliminate the arbitration
clause.)

Substantive unconscionability
focuses on overly harsh or one-sided
results that shock the conscience. The
substantive unconscionability doctrine is
concerned not with a simple old fashioned
bad bargain, but with terms that are un-
reasonably favorable to the more powerful
party. Sonic-Calabasas A, Inc. v. Moreno,
(2013) 57 Cal 4th 1109, 1145.

The appellate court found as the trial

judge did that the arbitration rules favored
the employer and hurt the employee thus
leading to the conclusion of unconscio-
nability. The appellate court also found
the prohibition against the employee
contacting other employees contributed to
unconscionability.

The appellate court also found the
time limitations imposed by the arbi-
tration agreement were unreasonable
because they shortened the statute of
limitations.

Brown vetoes bill to protect abused seniors
from unscrupulous nursing homes

SACRAMENTO (October 2, 2017)

— Gov. Jerry Brown has vetoed a bill
designed to help better protect vulnerable
senior citizens from elder abuse when
nursing homes intentionally destroy evi-
dence of harm.

Assembly Bill 859, authored by
Assemblymember Susan Eggman (D-
Stockton) and co-sponsored by Consumer
Attorneys of California, the California
Alliance of Retired Americans and the
Congress of California Seniors, would
have changed the burden of proof in civil
cases when facilities destroy evidence that
would prove their culpability.

Normally a victim of elder abuse
must show “reckless neglect” by clear and
convincing evidence, a relatively high le-
gal standard. Under AB 859, when a judge
determined that a nursing home destroyed
evidence to prevent an abused senior from
proving their case, the victim’s burden of
proof would have the normal preponder-
ance-of-evidence standard.

Brown said that existing law gives

judges enough tools to properly sanction
nursing homes that destroy evidence.

But in numerous cases of abuse, nursing
homes have avoided sanctions, even when
the proof'is clear.

The governor was under pressure to
veto by a broad coalition of nursing home
and health industry lobbyists.

“We are disappointed that the gover-
nor chose to put the bottom-line interests
of nursing homes and health industry lob-
byists ahead of the protection of abused
seniors,” said Greg Bentley, CAOC
president. “Many Californians will spend
their final days in nursing homes, and as
a society we owe them the best possible
protection from abuse. By rejecting AB
859, the governor has demonstrated a lack
of compassion for our elders.”

For more information: J.G. Preston,
CAOC Press Secretary, 916-669-7126,
jgpreston@caoc.org; Eric Bailey, CAOC
Communications Director, 916-669-7122,
ebailey@caoc.org.

Reprinted from CAOC.org.

Congress, Trump just killed consumers’ right
to a day in court — but fight not over yet

By: Paul Bland, Executive Director, Public Justice

EDITOR’S NOTE: On Nov. 1, Presi-
dent Trump signed the bill that killed the
Consumer Financial Protection Bureau's
arbitration rule and referenced in Paul
Bland’s article on the PublicJustice.net
blog, reprinted here.

(October 30, 2017) — Last week, 50
US senators joined Vice President Mike
Pence to kill one of the most important
advances in consumer rights in years.

By casting the tie-breaking vote to
kill the Consumer Financial Protection
Bureau’s arbitration rule—which allowed
consumers to band together to sue banks,
financial institutions and credit card
companies—Pence showed just how much
power Wall Street has amassed on Capitol
Hill and on Pennsylvania Avenue. It also
unmasked the alarmingly cozy relation-
ship between GOP leaders and the bank
executives who defrauded millions of con-
sumers and exposed their most important
information to Equifax hackers.

Public Justice was proud to be a

leading voice in the effort to defend the
CFPB rule and help consumers fight

back against the big banks that defraud
their own customers. But make no
mistake: This vote was a big setback for
consumer protection, but it did not kill the
resolve of those of us who will continue to
fight alongside the CFPB in order to give
Americans their day in court.

Now that consumers have learned
what’s at stake, there’s going to be more
pressure from constituents for lawmakers
to stop the kinds of behavior we’ve seen
from Wells Fargo and Equifax, among
others. This vote, though heartbreaking
for those of us who believe in protect-
ing the little guy, may well turn out to be
a huge catalyst for future change.

With your help, we will keep fighting
to keep the courthouse doors open. Sup-
port Public Justice today and help ensure
that, even though we lost the battle, we
have the resources to win the war.

Reprinted from PublicJustice.net
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CCTLA COMPREHENSIVE MENTORING PROGRAM — The CCTLA Board has developed a program to assist new attorneys with their cases. If
you would likemore information regarding this program or if you have a question with regard to one of your cases, please contact Jack
Vetter at jvetter@vetterlawoffice.com, Lori Gingery at lori@gingerylaw.com, Glenn Guenard at gguenard@gblegal.com or Chris Whelan at
Chris@WhelanLawOffices.com

NOVEMBER

Tuesday, November 14
Q&A Luncheon

Noon, Shanghai Garden

800 Alhambra Blvd

(across H St from McKinley Park)
CCTLA members only

Friday, November 17
CCTLA Luncheon

Topic: SUBSTANCE ABUSE IN THE LEGAL PROFESSION:

PREVENTION, DETECTION AND TREATMENT
Speaker: Jerry Braun, of Farella, Braun

& Martel (San Francisco)
Noon, Sacramento County Bar Association
(CTLA members, $35

Wednesday, November 29
CCTLA Problem Solving Clinic
Topic: TRAUMATIC BRAIN INJURY
Speaker: Cassie Spaldind-Dias, M.D.
Arnold Law Firm

5:30-7 p.m., 865 Howe Avenue, 2nd Floor
CCTLA members only, $25

DECEMBER

Thursday, December 7
CCTLA Annual Meeting
& Holiday Reception
5:30-7:30 p.m., The Citizen Hotel
(CTLA members and guests only

Tuesday, December 12
Q&A Luncheon

Noon, Shanghai Garden

800 Alhambra Blvd

(across H St from McKinley Park)
CCTLA members only

JANUARY

Tuesday, January 9

Q&A Luncheon

Noon - Shanghai Garden

800 Alhambra Blvd

(across H St from McKinley Park)
CCTLA members only

Thursday, January 18
CCTLA Seminar

Topic: WHAT'S NEW IN TORT & TRIAL:
2017 IN REVIEW
Speakers: TBA
McGeorge School of Law (Courtroom)
$150 CCTLA members; $175 non-members

Contact Debbie Keller @ CCTLA @ 916/917-9744 or debbie@cctla.com for
reservations or additional information with regard to any of the above programs.

CCTLA CALENDAR OF EVENTS




