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Welcome to 2020!! I am proud and
honored to be the president of this fantastic or-
ganization. It is an exciting experience to lead
this organization as we embark on this new
decade and the potential that this organization
has to bring justice to our clients.

More than 30 years ago, [ began working
for 1986 CCTLA President Hartley Hansen.
Many of you may not remember Hartley, but
he was a prince among men. Hartley was one
of the brightest and most insightful lawyers
I have met during my career. He was a true
gentleman, a leader and an inspiration for me
to follow. I am proud to follow in his footsteps
as president of this organization.

In the early 1970s, Hartley formed a law
partnership with then City Councilman Robert
Matsui. When Mr. Matsui was elected to
Congress in 1978, Hartley became a founding
partner of Hansen, Boyd, Culhane & Mounier,
the firm he would lead for more than 25 years.
With Hartley at the helm, Hansen Boyd would
become one of the most respected law firms in
the state.

Hartley believed he had an affirmative
duty to give back to his community, and his

profession. Hartley was actively engaged in continuing education and trial advocacy
programs, mentoring younger attorneys and was known to lend a hand to anyone in
need of his assistance. I am personally humbled that he chose to mentor me and guide

me in the early days of my practice.

While Hartley was the smartest man I have ever known, I believe his greatest tal-
ent was the ability to take the complex and make it simple. He had a unique ability to
describe life in terms of personal responsibility, loyalty and honor. This ability was re-
warded time and again by juries who gave justice to his clients. In his career, Hartley
was responsible for obtaining many multi-million dollar verdicts at a time when such

Continued on page 5




Mike's
CITES

By: Michael Jansen
CCTLA Member

Please remember that some cases are summarized be-
fore the official reports are published and may be reconsid-
ered or de-certified for publication. Be sure to check to find
official citations before using them as authority.

Handle Liens
By Interpleader?

Kamyar R. Shayan v. Spine Care

and Orthopedic Physicians et al.
January 9, 2020, 2020 DJDAR 135

FACTS: Plaintiftf’s counsel settled plaintiff’s personal
injury case. There were approximately $30,000 in liens out-
standing to two lienholders: Spine Care and Orthopedic
Physicians and C&C Factoring Solutions. Plaintiff’s counsel
took $10,000 from the $30,000 for his fee and deposited the
remaining $19,365 with the court and initiated an interpleader

action, naming his client, the plaintiff, Spine Care and C&C, as

defendants.

All three defendants filed answers. A trial date was set by
the court. Lienholders Spine Care and C&C did not appear at
the trial, and the court proceeded to hear evidence and render
a judgment. Needless to say, Spine Care and C&C did not re-
cover on its liens, and the $19,365 was adjudicated to Plaintiff.

When Spine Care and C&C realized what had happened,
they sought to set aside the judgment under CCP Section 473
for mistake, inadvertence and excusable negligent.

ISSUE:
(1) Can a defendant who fails to appear at trial set aside
the judgment on grounds of CCP §473?
(2) Can liens be disposed of by interpleading the funds?

HOLDING:
(1) No. See Urban Wildlands Group, Inc. v. City
of Los Angeles (2017) 10 Cal. App.5th 993.
(2) Maybe (it happened in this case).

REASONING:
CCP §473 applies to default and not cases determined on
their merit. CCP §473 allows for a default judgment or dis-
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missal entered against a client to be set aside if the default or
dismissal was the attorney’s mistake, inadvertence, surprise
or excusable neglect. However, this was an adjudicated trial
on the merits, and therefore, CCP §473 does not apply. Plain-
tiff and plaintiff’s counsel prevail.

Although not explained in the opinion, it appears in
this case that Plaintiff’s counsel represented Plaintiff, was a
Plaintiff who sued Plaintiff, represented Plaintiff as a defen-
dant in the interpleader action and recovered a fee (whew,
why not?). It is not stated in the opinion whether Plaintiff’s
counsel took a fee on the rest of the recovery or if there was a
large sum recovered.

[Mike’s note: While I have successfully filed an inter-
pleader action to deal with a lien in the past, I believe that
the situation could create a conflict of interest. How can an
attorney represent both sides in a lawsuit? Also, do you really
want to sue your medical providers and the company who
advanced money to your client? “Yes, Mr. Client, I will be su-
ing you, your doctors, and the company who gave you money
to live; but don’t worry, because I'll represent you, too. Just
sign here that you understand and waive this conflict of
interest. And I advise you that you can take this waiver to an
attorney of your choice for advice.”]
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Communication scientists have
been studying factors influencing
persuasion since at least World War 11,
when our government was evaluating
efficacy of its “Support Our Military”
ad campaign. Commercial ad cam-
paigns wanted to know what would
bring people to buy products.

About 30% of ads contain some
humorous elements. In my opinion,
humor makes for product identifica-
tion more than persuasion. Remem-
bering a product is difficult in a
crowded market. Many products
also use celebrities to enhance
product memorability as well as
favorable association.

Trial lawyers follow commu-
nication science, as well as their
instincts toward learning what
best persuades in the courtroom. I have
often wondered if humor is an effective
way to persuade. After all, doesn’t humor
increase likeability?

A 2018 metastudy of 79 previous
studies on whether humor persuades
shows that humor does, in fact, increase
by an average of nine percent the chance
of having a positive impact on behavior
change—compared to the use of non-hu-
morous attempts. Nine percent is statisti-
cally significant but considered a “weak
effect.” However, the study’s lead author,
Assistant Professor Nathan Walter, noted
that humor that does not relate to the
subject matter changes behavior only .1
percent, rising to 17% when the humor
directly relates to the subject matter,
concluding “...humorous messages are
effective to the extent that they are able
to complement the persuasive elements
rather than trying to produce memorable
punchlines.” Human Communication
Research, Volume 44, Issue 4, October
2018, Pages 343—-373. https://academic.
oup.com/hcr/article/44/4/343/4992917.

Humorous comments must be appro-
priate and never offensive on a sensitive
subject matter, like someone’s health. I
suspect few were persuaded or impressed
by President Trump’s mocking impression
of a disabled news reporter. Winning elec-
tions is easy. Comedy is hard.

Humor is not persuasive if using it
appears at all inappropriate or forced.
However, when something funny hap-
pens, go with it. CCTLA Past-President
Jim Mart once spoke of his injured client,

N )F@\: Y
-

a little guy every-
one called (and
who called him-
self) “Shorty”—
probably the cutest client nickname ever.
By the end of the trial, the judge and even
defense client were referring to Plaintiff
as “Shorty,” ending with a favorable result
for Shorty and for Jim Mart.

My country-raised USDA expert
witness chicken inspector (but amateur
witness) became so frazzled by defense
cross-examination that after he finished
his testimony, on his way out of the court-
room he walked behind me (but in the
presence of the jury) and nervously kissed
my female trial assistant. The next day,
with the court’s permission, I called him
back to the witness stand to explain that
his anxiety was from listening intently
and answering carefully to be sure he told
the truth, and that he had no relationship
with my assistant or me. He closed with:
“I was so happy to stop testifying I would
have kissed defense counsel sitting right
there.” The jury cracked up, which was
the best result for me—the jury recog-
nized my expert’s earnest genuineness.
When humor comes to you, go with it,
and the jury will go with you.

But the humor that won the jury
wasn’t via any joke. The humor was in the
humanity of my chicken expert, and of
Plaintiff “Shorty.” So perhaps the humor
that best persuades is a light-hearted ac-
knowledgment of our human foibles and
our shared humanity.

How o Persuade

In Court, Eyey, If You
iﬂre Not Fyp,

By: Walter Schmelter
CCTLA Board Membe’r

ny

Communication scientists
can now objectively demon-

strate what does, in fact,

persuade. The main factors

writ large are the characteristics of the
communicator, the content of the message
and the nature of the audience. Public
speaking techniques one can learn via
practice for free and study for little to lots
of money (e.g., Toastmasters International
and Trial Lawyers College). The content
of the message reflects the realities of
your case, but here you shine by putting
the facts in the best light. The nature of
the audience is a bit of a wild card but can
be influenced to some extent via voir dire.
Consider practicing every day your skill
at reading people, toward being better at
reading a jury and judge.

But that’s the overview. Particular
persuasion techniques are harder to come
by. Just to have a chance to persuade, one
must gain and keep the listener’s atten-
tion. Presence, volume and pitch all play
a part. In my experience, one should con-
sider memorability of one’s case from voir
dire through Opening Statement through
Closing Argument. In Closing Argument,
counsel is permitted much breadth and
freedom of expression in describing a
case. Quotations and well-related humor
that resounds to your particular case can
make your presentation memorable.

You can enhance memorability and
thus your persuasive power if you can

Continued on page 4
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Continued from page 3

describe your client’s case in just a few
words. Remember these? “If the glove
doesn’t fit, you must acquit!” “Don’t do
the crime if you can’t do the time;” “Don’t
roll the dice if you can’t pay the price.”
Try to avoid being trite, but choose, don’t
just use, words. Consider alliterations
(e.g., “sweet birds sang”) instead of quotes
or thymes—to convey your point in a
memorable way. Choose simple words
over complex ones.

Colorful visuals persuade. “People
retain about 85 percent of what they learn
visually; retention of aural information
is only about 10 percent. Hence, exhibits
that pass the ‘billboard test’—clear, im-
mediate and attractive—have an extraor-
dinary impact on jurors.” Fundamentals
of Trial Technique, by Thomas A. Mauet.

I once described the defense case
with a projected image of bright red
herring and told the jury how the phrase
“red herring” got started—by escaping
prisoners dragging a dead fish across the
trail to throw off the tracking dogs and
constables.

Fortunately for me, opposing coun-
sel left that visual up for half his Closing

SERVICES
PROVIDED

Depositions

Statement, which I found funny (but did
not share at the time). Give your audience
visible, tangible proof of your words by
providing concrete evidence such as pic-
tures of the scene or victim, and relevant
documents.

Technology persuades. Command
of your photos and docs on a viewscreen
shows your own working expertise and
competence and thus, enhances your own
credibility.

Let the listeners persuade themselves.

There is a reason attorneys on television
and in movies ask pointed questions of a
witness even if the witness doesn’t know
the answer and there is an objection. The
persuasion is in the inference the jurors
will draw from the question. Unlike TV
attorneys, however, don’t withdraw your
question—if there is an objection, wait
for the ruling. Consider asking defendant
at trial about some complicated factual
assertion made in a verified pleading or
discovery: Was this your idea to come
up with this (stated) factual argument?
Sometimes the unspoken answer is clear,
that the assertion was created by defense
counsel.

Appeal to the jury’s sense of fairness

COL.J. Hart & Associates, Inc.

Certified Shorthand Reporters

and justice in various ways. Begin this
in Discovery, by asking questions that
stretch your opponents opinions, specula-
tions and understanding of the facts to the
breaking point. Recall the unsuccessful
plaintiff’s counsel haunted by his expert’s
testimony that a toolbox should be able to
be filled with solid lead or gold without
the handle breaking.

Despite technique, nothing tops your
client and your witnesses being like-
able, sincere and believable people in
the courtroom, revealing their humanity
to the court. I do so by briefly eliciting
good facts showing the witness’ place and
background in the community, such as a
witness’s military service with honorable
discharge, their loving family members
including dog “Sparky,” the witness’s long
work history and the witness’s charitable
works. Clearly it is hugely important that
you weave together a relatable sincere
story.

I conclude that while I will persist
in practicing appropriate persuasion, my
odds of being nine percent more persua-
sive with humor are outweighed by the
odds my humor will be only nine percent
funny.

Rarron&Rich

Reporting & Video Conferencing

Real Time Reporting
Electronic Transcripts
Video Conferencing
Condensed Transcripts
ASClI Disks
Interpreter Arrangements
Video Depositions
Conference Rooms

COUNTIES
SERVED

Amador, El Dorado,
Nevada, Placer,
Sacramento,
San Joaquin,
Sonoma, Sutter,
Yolo & Yuba

IT’'S REAL!

COURT REPORTER SHORTAGE!

You may have already tried to schedule a court reporter for a deposition or a court matter, only to find out that your regular agency
can't accommodate your request. Due to fewer students choosing court reporting for a career and the large number of tenured
reporters retiring, the shortage is real.

DON’T GET CAUGHT WITHOUT A REPORTER FOR YOUR
MOST IMPORTANT LEGAL MATTERS

You should schedule your court reporter when your court dates have been established. Don't wait until the day before to secure a
qualified reporter. The same goes for depositions. The notices go out well before the time of the deposition. Make sure your legal staff
schedules a reporter at the same time. Calling the morning of or the day before might leave you without coverage.

Sacramento Superior has new court rules, effective 9/23/19, regarding its policy for official reporter pro tempores, and official reporters

will not be available in civil matters in Departments 43, 44, 45, 53 and 54. For more information, go to www.saccourt.ca.gov.

Linda J. Hart,
(SR #4357 RMR/CRR

www.ljhart.com
Serving California
since 1979

Have a great holiday season! It’s just around the corner.

Thank you to all of our loyal clients. Should you have any questions or need to schedule a court reporter, just give us a call, send us an
e-mail or you can just schedule online at schedule@ljhart.com

« Proud Member of CCTLA «

1900 Point West Way, Suite 277, Sacramento, CA 95815 PH 916.922.9001 FAX 916.922.3461 www.l'lhart.com
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Stepping into a proud legacy

Continued from page one

verdicts were unheard of.

Hartley believed it was
his role in life to use his skills
to advocate on behalf of the
underdog against those who
chose to use their power to
exploit those less fortunate. |
recall two cases when work-
ing with Hartley. In the early
1990s, Hartley represented a
number of farmers being sued
by their bank regarding loans
that had been procured under
duress. Hartley countersued the
bank and ultimately received a
verdict in excess of $22 million
in the early 1990s. This was a
landmark verdict for individuals over a corporate defendant.

Hartley also represented a gym owner and his wife who
were in the process of developing a gym in Sacramento. Just
prior to opening, the investors excluded the developer and his
wife from the gym and took over its operation. Over the next
several years, Hartley was ultimately able to convince a jury that
the investors had abused their position and wrongfully stole the
gym from the couple who had devoted their time and money to
its development.

Unfortunately, Hartley was diagnosed with cancer in 2002.
As was his intrinsic nature, he fought with all he had. In Novem-
ber 2004, Hartley Hansen passed away. As his partner Kevin
Culhane stated, “He was one of the giants of the profession; he
was larger than life. He was what we all aspire to be. He will be
missed by all of us whose lives he touched.”

Hartley’s legacy of working to achieve justice for our clients
lives on in many of the members of this community. His legacy
includes judges Kevin Culhane and Michael Jones (also a former
CCTLA president). Esteemed members of CCTLA include Betsy
Kimball, John Rueda and Larry Watson. I also count myself as
one honored to be a representative of Hartley’s legacy in this
community and with this organization.

Today my goal as president of this organization is to con-

Judy H. Rothschild, Ph.D.

Trial / Jury Consultant
Sociologist

Consulting in California
and Nationally since 1984

judy@jhrothschild.com
P: 530.758.3641 #1
F: 530.758.3636
C: 530.979.1695
Davis, CA www.jhrothschild.com

tinue the legacy of Hartley T.
Hansen. Three years ago, my
colleague Travis Black and I
brought Keith Mitnik and the
Trojan Horse to Sacramento to
educate us on the subject of voir
dire and analogies. Two years
ago, Erik Roper and I were able
to bring The Simon Law Firm
to Sacramento to teach us about
motions in limine.

This year, with the assis-
tance of Dan Del Rio and the
CCTLA board, we are work-
ing with Trial Guides to bring
other nationally recognized
personalities to Sacramento to
make us all better lawyers. In addition, it is my personal goal to
establish the Hartley T. Hansen Memorial Lecture as an annual
event in which the best trial attorneys in this country will come
to Sacramento.

This year, CCTLA has a number of outstanding events
planned for our members. In January, 65 of our members were
able to attend the “What’s New In Tort and Trial.” In March,
CAOC and CCTLA will be hosting the annual Donald L. Galine
Sonoma Travel Seminar. This event on March 13 and 14 will
cover many topics including liens, law office management, auto
accidents, trial skills and arbitration. This will be a valuable op-
portunity to learn from some outstanding litigators and enjoy the
beauty of the Sonoma Mission Inn.

April 28 will be Justice Day. This is our best chance to meet
with legislators on both sides of the aisle and discuss our issues
and legislative agenda for the year. Of great importance this year
is a bill to increase the minimum auto liability limits. As you
know, California minimum limits have not changed for decades,
and as you all know, one trip to UC Davis Medical Center can
eat up $15,000 in the blink of an eye.

On June 4, we will be holding our annual Spring Reception.
Through this event, we have been able to raise money for the
Sacramento Food Bank. This event has continued to grow each
year, and last year we raised in excess of $130,000 for the needy
in this community. I am encouraging our board and our mem-
bers to participate in this worthy event.

I truly look forward to this year and hope each of you will
reach out to me in the near future. I encourage you to increase
your involvement in CCTLA. Come to our events, lectures and
seminars and then give back to the community we represent. |
am forever indebted to Hartley Hansen for the attributes which
he instilled in me. I look forward to following in his footsteps as
president of this organization, and I am proud to be a product of
the legacy he left among the trial attorneys of Sacramento.
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Solving today’s complex problems requires
a fresh perspective. For 40 years, we’ve been
expanding the boundaries of dispute resolution to
meet the needs of a dynamic marketplace. Our latest
services and program offerings are targeted to specific
industries and emerging practice areas, making ADR
at JAMS more flexible and efficient than ever before.
Discover new solutions at jamsadr.com/about.

Local Solutions. Global Reach.
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Those of you who know me know
that I am a sole practitioner. No other
attorneys in my office. I have the freedom
to accept or not accept any potential case.
I have the freedom to set and negotiate my
attorney fee agreement—under what cir-
cumstances will I accept “this” case—on
an hourly basis (rarely, but possible); on
a contingency fee basis—usually, but
what percentage? Freedom is good, but
that also allows me the flexibility, smart
or not, to accept a case to help a friend?
family member? or just that this potential
client was someone who I thought: They
need help, and if I do not help, no one
probably would?

One would think that by now, after
practicing law for 30 years, about 25
of them on my own, that anything and
everything beyond “this is a good case,
and [ want the usual contingency fee of
one third before trial and 40% if we get
within 60 days of trial” is the only way
to go. But, I have not learned my own
lesson, and at

do I resolve this mess?”

To help define THAT case, [ want
to point out that this is not the situation
where I just found out my client may not
have been telling the truth, or for some
other reason, my client is not the good
person I thought he/she was (Admit it:
This sometimes happens). Those are
easy cases—withdraw or terminate the
relationship.

This is the situation where you, the
lawyer, still want to do right by your
client but are just not sure how to get it
done—how do you resolve THAT case?

I have found that most of the time,
THAT case exists because the medical
lienholders are relentless in demanding
repayment of their liens, and those
amounts exceed your ability to obtain
settlement funds from the third-
party carrier and/or the uninsured (or
underinsured) motorist coverage your
client has.

Of late, (the past five years. or so) |
have found that the third-party carriers

are not just demanding that your client
“defend and indemnify,” the third party
and its insurer from any lien claims
through a paragraph in the Release
document. Now they are demanding to
know what the lien amounts are, and
who holds them, so they can add the
lienholder’s name to the settlement check.
Although it should be obvious, never
let the insurer issue a single settlement
check that includes the name of any
lienholder to resolve a claim. In fact,
it is improper for an insurer to add the
lienholder’s name to a settlement payment
unless it was specifically agreed to at the
time of the settlement. (See Karpinski v.
Smitty’s Bar, Inc. (2016) 246 Cal App 4th
456, where the court enforced a settlement
between the parties and ordered the
issuance of the settlement payment to
Plaintiff without including Medicare or
California Victims Compensation Board
where Defendant knew of the liens at the
time of settlement and did not address it
properly at the mediation where the case
was resolved).

least a few times
ayear (I have a
relatively small
caseload) I find
myself sitting at

RESOLVING T HAT caSsE

The
scenario is as
follows: The
third-party
insurer, and/or

my desk staring
at THAT case.
The one I took
“for a friend”

By: Daniel S. Gass, CCTLA Board Secretary

or because |
thought (at the
time, at least)
I just have to

the UM/UIM
insurer, agree
to settle

the claim

for “policy
limits” but
will not issue
the settlement

do this because payment
“it’s the right without
thing to do.” adding the
From the “no lienholders’
good deed goes names on any
unpunished” settlement
file, I find check—
myself staring clearly an
at THAT case, unacceptable
and wondering, option since
how/why did you will have
I get into this to get some
mess? But, since insurer, or
its well past my MediCal, or
time to reverse Medicare,
that decision, it to endorse
becomes, “How

Continued to page 8
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Continued from page 7

the check and then return the balance of
funds owed to you and your client—a
nightmare that is almost guaranteed to
unfold on your watch.

As long as the medical liens are not
being asserted by a self funded ERISA
Plan,' I have found, on more than one
occasion, the way to resolution is to adopt
the position taken against us in other
cases: DELAY, DENY and DEFEND,
all within the bounds of the Rules of
Professional Conduct, specifically Rules
3.1, 3.2 and 3.3). In other words, do onto
the insurers, and Medicare, and the
non-ERISA lienholders, that which the
insurers have done to you. It’s only fair.

Do not agree to settle with the third-
party insurer (or UM/UIM carrier) until

you have some commitment on how the
liens will be resolved, or else you may
find yourself without compensation for
your firm and without a penny to give to
your client.

I have had a number of cases where
the medical provider, usually the
ambulance/medic and the hospital, assert
liens for their “full billed” charges—an
amount far in excess of what they might
receive if the charges for the medical
services are submitted to a health insurer,
Medicare or MediCal.?

When I receive these liens, I imme-
diately embark on a campaign, in writ-
ing, directing the provider to submit their
charges to your client’s health insurance
or MediCal or Medicare. Every time they
send you a lien notice, or a statement,

! That would be a difficult situation where the self-funded ERISA Plan truly may
have a right to ALL the funds, pursuant to Mcdowell v. American Airlines, and its
prodigy - an issue which can be the subject of a full seminar on ERISA lien resolution
- a seminar conducted by Daniel Wilcoxen and Donald DeCamera on many past oc-
casions, and will be offered in the future. Don’t miss it if you want to have a chance of

understanding this area of law.

2 It appears that MediCal and Medicare end up paying only about 10% of the full
billed charges. Thus, the ambulance company and the hospital are reluctant to accept

only 10% if they think they can get much more by asserting the lien.

send a letter providing them with your
client’s health insurance information (if
insured) or direct them to MediCal or
Medicare. Wait it out. Repeat your posi-
tion as often as necessary.

My favorite has been when the client
is entitled to Medicare. I have found
that Medicare reimbursement rates for
ambulance and hospital care is about eight
to 12 percent of the “full billed” charges.
The medical providers do not want to
accept such a small amount—but they
must. Do not agree, certainly not at this
point, to pay the lien even if they assert
that they will wait until the case resolves.
You cannot agree to repay a lien on behalf
of the client without the client’s written
and informed consent, as you may be
creating a “conflict of interest.” You have
a duty of loyalty to your client. When you
agree to pay another person for medical
services rendered, you have now assumed
a duty to pay someone else with funds
that potentially belong to your client—a
conflict of interest. (See Rule 1.7 of the
Rules of Professional Conduct).

This is different from when you assist
your client in obtaining medical care on a

Continued on page 9

AVAILABLE NEUTRALS IN SACRAMENTO AREA

HON.
PAUL L.

BEEMAN (reT)

RDR
ES, INC.|

25

HON

LAMBDEN (reT)

HON.
THOMAS

WARRINER reT)

For information and scheduling, please contact
Joanna Barron at Joanna@adrservices.com

WWW.ADRSERVICES.COM

K(LAND -

SAN FRANCISCO -

SAN JOSE
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Continued from page 8

lien because in that situation, you would
have obtained your client’s approval in
advance of the care to be rendered.
Anyway, the gist of resolving that
claim, for me, was recently the resolution
of a case where my client was hit on his
bicycle by a motorist who had a measly
$15,000 policy and no other assets. The
client was taken to Mercy San Juan (MSJ)
from the scene. He incurred $118,000 in
charges at MSJ, and MSJ refused to bill
Medicare for the treatment. My client
was 85 years old, and his only coverage
was Medicare. The client, when released
from MSJ, was transferred to a Dignity
care facility, where he incurred another
$100,000 in charges. The care facility
submitted its care charges to Medicare
and was eventually paid about $18,000.
However, the hospital not only refused to
submit their charges to Medicare, when |
pressured them to do that, they retained
counsel in Los Angeles to assert the lien.

The lawyers placed the third-party insurer

on notice of the lien and for months, they
pressed their lien. As a result, the third-
party insurer refused to pay its $15,000
unless MSJ and Medicare were also listed
as payees. That was clearly unacceptable.

For months I told the attorneys that
we were not paying and they had to
submit the bill to Medicare. They did
not want to do that because they knew
that the $118,000 bill would be reduced
(in this case) to about $4,000.

MSJ’s attorneys were repeatedly
told, by my office, in writing, that
they were REQUIRED to bill
Medicare because, even though
Medicare was a “secondary payor,”
it had been more than 120 days
since the charges were incurred,
and no third party had made a
payment. Medicare’s rules permit a
“Conditional Payment” be made if “the
claim is not expected to be paid promptly”
by other potential payors. “Paid promptly”
under Medicare rules means within 120
days. (See 42 U.S.C. sec. 1395y(b)(2).
In addition—and this is the important

factor—if a claim is not presented to
Medicare for payment within one year
of when the services were rendered,
Medicare can deny payment.?

In the 11th month, MSJ recanted and
submitted the bill to Medicare. I waited
them out, called their bluff and their
lien went away—I received a Notice of
Withdrawal of Lien.

By the way, even though I knew the
third-party carrier was ready and willing
to pay its $15,000 policy limit, I did not
accept—mostly because they declared
that we would only be paid by multiple-
party check, which I declared would be
unacceptable.

Next step, start working on reducing,
or eliminating, the Medicare lien. The
same “campaign.” Repeated letters to
Medicare addressing its asserted $45,000
lien—and telling Medicare that my client
has a $600,000 injury but is only going
to recover $15,000—a mere 2.5% of the

value of his injuries, but

INSURANCE CLAIM FOY

offering

twice that, or 5% of Medicare’s
$45,000: $2,250. Months of unanswered
letters, then rejection of our offer.
Persistence, more requests and a detailed
analogy for a “hardship” waiver pursuant

3 [ have tried to locate the U.S. Code citation for this rule and just cannot seem
to locate the exact section. However, this is clearly understood to be the law and
is_found in multiple Medicare publications. For example: https://www.cms.gov/
Outreach-and-Education/Outreach/CMSFeeds/Downloads/New-Maximum-Peri-
od-for-the-Submission-of-Medicare-Claims.pdf

to Medicare’s own rules.

Then, Medicare took the odd posi-
tion that until we actually received the
settlement funds, they would not tell us if
the lien would be compromised or waived.
In fact, at one point, knowing that the
third-party settlement would be $15,000,
Medicare sent a Notice demanding the
payment of $10,000 within 30 days.

But again, more letters and demands
for the “hardship waiver” (The hardship
waiver requirements are found at section
1870 of the Medicare Act, also codified at
42 U.S.C. sec. 1395gg). Finally, a phone
call from an actual person at Medicare—
jackpot—someone who wanted to
actually resolve this. It was 18 months
post accident. This Medicare person
explained that Medicare would not fully
address the lien until there was an actual
third-party settlement. But, I explained,
we cannot have a settlement and obtain
settlement funds because the third-party
insurer refuses to issue a check unless
they put Medicare’s name on it, which
would make it useless to my client.

The ultimate

“procedure above

substance” like

only the federal
government can do.
But, this
Medicare person
actually had a
solution. First, he
said that he was
“inclined to grant our
request for a hardship
waiver,” but he was not
allowed to officially
commit to that until
the case is settled with
the third-party insurer.
He explained that if
we signed a Release
with the third party, and
we sent Medicare that
Release, Medicare would
then tell us if its lien would be waived
or reduced. He promised that Medicare
would provide a number so if the lien was
not waived, we could then request the
third-party insurer issue one check with
Medicare as one payee and a separate
check payable only to my client and my
office. Although the Medicare person

Continued on page 10
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Continued from page 9

said he could not promise a “waiver”
until the signed release was received, he
said he would “try” to push this through.
But, if he did not have the signed release
in two weeks, he would be required to
send out a letter rejecting our request

for a “hardship waiver” on the grounds
that the settlement was not completed. I
found myself having to trust an unknown
government worker—but, I had a good
feeling that he was being honest.

The release was obtained from the
third-party insurer, signed and sent ONLY
to Medicare at that time. Within days,
Medicare sent out the APPROVAL of the
“hardship waiver.” In that letter, Medicare
clearly stated: “Waiver Granted, Case
Closed.”

Success. By waiting out the MSJ lien
claimant and then obtaining a “hardship
waiver” from Medicare, about $170,000
worth of medical liens disappeared, and
my client will receive some compensation.

I have done this similar process on
other cases over the years and have found,
at least in the relatively smaller cases, the
lienholders “give up” if you wait them
out. Unlike our extraordinary group of

plaintiff lawyers, who
sometimes prosecute
cases because they just
need to be done even if
the financial reward is
not great, my experience
with defense counsel is
that if they are not paid
their hourly rate, be it
big or small, there will
be no work performed.
To the extent a medical
lienholder wants to
pursue their lien, they
must hire counsel and
pay an hourly rate

for the chance of a
recovery—most will
not do it because the
attorney fees charged will cause there to
be little to no recovery anyway.

Delay is not usually part of our
nature—justice delayed is justice
denied—Dbut, in some circumstances, this
might be the only way for your client to
receive some compensation. Think about
it next time you look over at the corner of
your desk and see THAT case, and say:
How do I resolve this mess? The answer

may just be: Wait a little longer (of course,
not past the statute of limitations) but with
a good campaign of telling the lienholder
you cannot resolve the underlying third-
party case without them being VERY
reasonable, and then not resolving the
underlying case for the first year, there

is a good chance that they will be worn
down and come to their senses. Like MSJ
did in my client’s situation.

2007 MB CLS 63 AMG
Prior to loss: $89,250
Diminished Value: $28,560

Diminished Value Appraisal Services

The Auto Appraisal Network
“Diminished Value Report” will
provide you or your client with
the facts required to prove their
Diminished Value claim. Our
experience and proven record
of Diminished Value claims
settlements are second to none! No other appraisal
company has recovered more compensation for their clients.

——A®

Amy Light ¢ Appraiser

AmyL@AutoAppraisalNetwork.com
916-275-4061

For information on additional services, visit www.AutoAppraisalNetwork.com
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What’s your MSP strategy?

Medivest assists settling parties with their obligations
under the Medicare Secondary Payer Statute.

blid

CMS has signaled LMSAs are coming.

Medivest can help you develop strategies to

address future medicals in liability cases.

p

Professional
Administration

A proven tool to
assure settling parties
remain in compliance
with MSP obligations.
Now for as low as a

one-time $950

administration fee.

Trust Advisor
Services

Guidance and bill review
services for trusts with a
Medicare set-aside
component. MSP obligations
are handled for the trustee.
Ideal for Special Needs
Trusts.

Self-Administration
Kits

MSP compliance assistance
for self-administering
beneficiaries. Includes
lifetime access to
pharmacy and
durable medical equipment
discount network.

Medicare Set-Aside
Allocations

Accurate projections of
future Medicare allowable
expenses in |0 days
guaranteed. Includes
a lien investigation, and
Medicare/Social Security
status determination.

vl‘ = = i,'

MEDIVEST

MSP Compliance Solutions

Joe Anderson | Director of Sales
(415) 606-1332

janderson@medivest.com
2054 Hyde Street, Unit 8, San Francisco, CA 94109

20

YEARS

| MEDIVEST | ¢

EST. 1996

www.medivest.com
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CCTLA’ s 37th annual Tort & Trial program at Mc-
George School of Law in January drew 65 people who
learned from speakers Kirsten Fish, Anne Kepner, Ray
Mattison and Kimberly Wong.

The speakers for “What’s New in Tort & Trial: 2019 in
Review” came to the Bay Area to provide this informative
and valuable program, and CCTLA thanks them for their
participation.

Special thanks to Noah Schwartz, Offices of Noah S.

CCTLA's What's New in Tort & Trial: 2019 in Review

A. Schwartz, for his continued and generous sponsorship of

this popular program.
—— OFFICES OF

NOAH S.A. SCHWARTZ
aT RINGLER }>
1-800-322-7585 Ssettlement Consulting
Materials from the program are available for purchase
for $50. Mail your check, payable to CCTLA, to P.O. Box
22403, Sacramento, CA 95822.

Expert Legal Nurses is a family-owned consulting firm
providing professional nursing guidance to the legal
community.

Let us help you chart the best course of action for your
firm and clients.

O (101
S @\ 111

(5]

Evaluate Assess Testify Recover
|ﬂ|EXPERT Contact us today!
LEGAL 916.847.8080

NURSES

www.expertlegalnurses.com

Law Offices of Patrick R. Little

500 Auburn Folsom Rd., Suite 212-214 — Auburn, CA 95603
prlittlelaw@gmail.com - PH 530-885-8405 - Fax 530-885-6725

FOOTHILL DISPUTE RESOLUTION

located inAuburn, CA
We are 2 blocks from the historic Placer County Courthouse
We have ample parking and ground-floor access
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Learning to thrive personally + professionally

By: Kelsey DePaoli, CCTLA Board Member

Learning to thrive personally and
professionally as a lawyer is a goal many
of us seek. With the arrival of the New
Year, it is a time of reflection. How can I
be better, is there something I can change,
what are the things I like or dislike in my
life right now? For me, I always feel as if
I am being pulled in a million different
directions, always trying to give attention
to so many areas and not drop the ball in
any of them.

The struggles of balancing a career
that gives you so much fulfillment while
also giving as much of yourself to com-
mittees/groups you are involved with, and
family and personal time. The balance
of trying to give your clients the atten-
tion they deserve but not forgetting your
personal life. As a woman who likes to try
cases, this can become very demanding of
your time. Women and men of any experi-
ence level practicing law and having a
family know what the demands are like
and the pressure to do it all.

Currently, [ am in a position of trying
to improve my experience and maxi-
mize our firm’s potential but at the same
time, trying to keep up with all the other
groups, be a wife, mother, daughter, sister
and a friend. Sound familiar? I know that
each of us has the power to achieve what
we put our minds to, but sometimes it
feels like there just is not enough time for
it all.

For these reasons, I have decided
to be better about setting intentions. |
am doing my best trying to find ways to
implement a daily plan that works for me.
One that makes me feel like I hit all my
goals that day and didn’t leave anyone out.
Since having my son eight months ago,
the one thing I have learned is flexibility.
Like many of you, we have to put in a lot

of hours, but I find the eight-to-five job
does not work for all. For me, I realized is
it’s quality over quantity. I work my cases,
I get to know my client’s story, I do every-
thing that needs to be done on that case. It
is about making the best of your time and
carving out appropriate time to do it all.

My goal is to try more cases. Upon
intake of the case, it will be a must that I
prepare it for trial from the start. [ know,
and have learned that when I do this on
cases, they usually settle because I am
ready, it’s a good case, there are not many
holes to poke, I have figured out the prob-
lems and explanations. Picking your cases
and spending the right amount of time
on them is imperative in our profession.
Some weeks you feel like all you did was
work, but other weeks you get to breathe.

What I found to be important moving
forward is to determine: How many cases
do you want to carry at one time? What
kind of cases? How many cases do you
want to try every year? If you own your
firm, how much money do you need to
make every month? What amount of time
do you need to be at home with your fam-
ily to feel fulfilled? What amount of time
do you need to dedicate to “you,” whether
that’s for exercise, health care, vacation
etc.?

I have realized that when I imple-
ment some sort of health care in my
day, no matter if it is 20 minutes or two
hours, I sleep better, I feel more relaxed,
and my body thanks me. Which brings
me to health: Without health, we really
have nothing. One thing I believe many
lawyers lack is self-care, and I don’t just
mean massages and vacations, but exer-
cise, meditation, rest. The world around
us is moving so fast there is never enough
time, but the one thing I think everyone

can agree on is they want to “feel good”
with the days we have here on this Earth.
We want to wake up feeling refreshed,
healthy, ready for another day.

I used to do yoga and bootcamp regu-
larly, and it was the best I ever felt. [ was
able to rest better, think better, felt like
I was on top of my game. It’s been hard
to get back into after having a baby, but I
have started attending these classes and
can feel the difference already. A clear
mind, better sleep (when the baby allows);
just an overall better feeling.

On the topic of self-care, one thing
I have noticed that really helps me with
productivity is not just the exercise and
health part, but appearance, too. It’s odd
that I mention this, and maybe it should
not matter, but I think it does. If I feel
good about myself, my energy is different,
and I am more productive. Getting up and
getting ready for the day is important to
me. There are days I am rushed and throw
myself together, and those days are always
less productive. I call it dressing the part.

I do think it’s a little more difficult
for women than for men. Trying to figure
out the right outfit with the right shoes,
the right hair style, the right nails, the
right jewels. Especially in court. Do you
wear a dress, a pant suit, what’s too short,
what’s too long? What heels can I walk
in all day or will a jury care that I chose
flats? What if my nail polish is chipped
during voir dire, do jurors care? Maybe
some do, maybe they don’t. I don’t have
the answers, but I know when I do self-
care and I feel good, I feel more confident
and probably am a better lawyer. These
things are not talked about and maybe
they should be. I think it is important
to care about your appearance for self

Continued on page 15

14 The Litigator — Spring 2020



Law Office
of Kenneth D. Harris

A Dedicated Mediation Practice

kenharrismediation.com

3465 American River Drive, Suite B
Sacramento, CA 95864

(916) 520-6770
ken@kenharrismediation.com

Continued from page 14

esteem and confidence.

If you don’t care about yourself, how can you care for others?

Caring for others, as in your clients, is so important. [ often
wonder how many lawyers really spend the time getting to know
their client and their story. I have always thought this is something
our firm is good at. One thing moving forward that I think will
help all of us is really checking in with yourself. Ask yourself the
hard questions:

** Do you know your client?

*}* Do you know their story?

+}* Are you the right person to represent this client?

*}* Are you working their case as hard as you could?

+}* Should you be settling that case for more than you just did?

+}* Should you be litigating that case?

+* Have you told your client all the risks and acknowledged

them yourself?

+* Have you spent enough time prepping the case for trial?

+} Is this a case you need help with?

*}* Are you able to take this case on and still take care of you?

In setting intentions for 2020, if you are not asking your-
self all of these questions and really checking in, are you doing
enough? The client is trusting us to make the best decisions. Can
we be better? The answer is yes. We can always be better; we can
always learn and grow.

The best thing you can do for yourself is to make a plan and
work hard at it every day. This article isn’t intended as a New
Year, New Me, it is just about getting what you want out of life
and feeling like you are thriving professionally and personally.
Cheers to setting goals and crushing them!

We Accept Worker's Comp & Personal Injury Cases!

Common Pain Types

Neuromuscular Pain causes muscle
pain and nerve pain, can take
place anywhere in the body.

Neck Pain causes the neck to be
tense and stiff, making it difficult for

Comprehnsive
Pain Management

inlcudes but is not limited to:

Treatment as Primary Physician
Evaluation of Impairment/Causation

one to move their head at all.

Low Back Pain creates difficulty
performing easy everyday func-
tions, like going to the bathroom.

Medication Management
Trigger Point Injection

PENS Treatment (as needed)
Joint injections (as needed)
Innovative Spinal Injections

State Of The Art
AAAHC Certified Surgery Center

On-site X-ray in Roseville Office
Internal Urine Lab Testing
Outside Specialist Referrals

4
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N
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Advanced
Pain Diagnostic

/A &Solutions

Kayvan Haddadan, M.D.
Phone: (916) 953 - 7571
Fax: (916) 771- 8515
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Early Considerations and Action
In a Defamation Case

By Christopher H. Whelan,
CCTLA Board Member

In defamation cases there are many unique issues regarding the elements of the cause of action, pleading, burdens of proof and
available damages that depend on whether the publication is oral or written, whether the defamed is a public or private figure, if the
subject of the publication is a private or public matter, or if the publisher is a media defendant. If these issues and differences are not
appreciated at an early stage avoidable errors may occur, or unwinnable cases may be accepted. Therefore, it is essential from the
start to understand what type of defamation you have and what path you will be taking. Set forth below are some issues you should
look for.

Libel (written) vs. Slander (oral) Defamation

Defamation is a an intentional written (CC§45) or oral (CC§46) publication of an unprivileged statement that has a natural ten-
dency to cause injury or that causes special damage.!

Public Figure, Public Concern, Media Defendant vs. Private Person, Private Concern

In cases involving public figures, public concerns or media defendants “actual malice,” is an element of the cause of action, and
it must be proven with clear and convincing evidence. That malice requires publication “with knowledge that it was false or with
reckless disregard of whether it was false or not.” i

However, actual malice is not an element of defamation in a private person, private concern defamation case. Also proof of the
elements of such a case must only meet a preponderance of evidence standard. Therefore, when arguing against MSJ, MIL or jury
instructions, pay careful attention to the cases cited by defense when it argues the elements of defamation or burden of proof. If you
don’t, you may wind up having to prove unnecessary elements or meet an unnecessary clear and convincing standard.

Another distinction is that in public figure/public concern/media cases, the plaintiff has the burden to prove falsity of the
statements," but for private person/private matter cases falsity is presumed, and truth is an affirmative defense for which defendant
has the burden of proof. ¥

Correction Demand Action Within 20 Days of Publication by a Media Defendant

Pursuant to CC§48a, if the publishing defendant is a newspaper or radio broadcaster, the plaintiff can recover “no more than
special damages” (e.g. no general or punitive damages) unless the plaintiff, within 20 days after knowledge of the publication, makes
a written demand to defendant for correction, and the defendant fails to publish or broadcast the correction. The loss of general and
punitive damages will make most defamation cases not worth pursuing.

Pleading of Slander vs. Libel

Allegations of libel should set out the exact defamatory words used;* however, “slander can be charged by alleging the substance
of the defamatory statements.” i There is no requirement to plead special damages for slander per se (CC§46)," but such pleading
are required for libel per quodix (extrinsic facts and context necessary to establish defamatory nature of the words).
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Anti-SLAPP Motion to Strike ( (CC§425.16)

This statute was enacted to allow the striking of a complaint at the earliest pre-discovery stage if meritless litigation is being
used to interfere with the rights of freedom of speech or to petition in connection with a public issue.* A two-stage analysis is used.
First, the defendant must demonstrate that the acts complained of were in furtherance of the defendant’s right of petition or free
speech under the US or California Constitution. (CC 425.16, subd.(b)(1). If that stage is met, then the court’s next step is to considers
if the plaintiff has demonstrated that “the complaint is both legally sufficient and supported by a sufficient prima facie showing of
facts to sustain a favorable judgment if the evidence submitted by the plaintiff is credited.” * If that minimal standard cannot be met,
the complaint is considered a SLAPP and subject to being stricken.

Malice” May Have Different Meanings and Different Burdens of Proof

“Actual malice,” or publication “with knowledge that it was false or with reckless disregard of whether it was false or not,” i
is an element of the cause of action and must be proven with clear and convincing evidence in a public person/ public matter/media
defendant case. In addition to the obvious, this malice can be established by establishing the publisher knew of but failed to interview

or review relevant witnesses or documents. i

Confusingly, a different “malice” is a necessary to overcome an affirmative defense of a qualified or conditional privilege
(CC§47(c)) in a private person/private matter case. This malice merely requires a showing of publication with “hatred and ill will
evidencing an intent to vex, annoy or injure,” * to a preponderance of evidence.*"

This malice may be evidenced by: (1) a reckless investigation into the truth or falsity of the claimed defamatory statements; !
or (2) where the statements was motivated by anger, hostility, ill will, or any prior grudge, dispute or rivalry; *i or (3) the publisher
had knowledge of the statement’s falsity, or lacked an honest belief in the statement’s truth, or so lacked reasonable grounds for
belief in the truth of the statements that it was published in reckless disregard of the plaintiff’s rights; *iil or (4) by evidence that the
publisher had no belief, or no reasonable grounds for believing, or no probable cause for believing the statements to be true; ** or (5)
the statements were so inherently improbable that only a reckless person would put them into circulation; ** or (6) there was a failure
to interview or consult readily available and obvious witnesses, or relevant documents or other evidence, that could have confirmed
or disproved the statement(s); ** or (7) where the statements were based on information from a source known to be hostile to the
plaintiff, or from a source known to be biased against the plaintiff; *i or (8) any speech or action by defendant which evidences a
willingness to vex, annoy, or injure plaintiff, *ii

This is another area were great attention is necessary to make sure defense does not successfully argue to apply the wrong defi-
nition and burden of proof for malice in your case.

Conclusion

Since defamation is «. . . a forest of complexities, overgrown with anomalies, inconsistencies, and perverse rigidities” *¥ you
need to know what forks in the road you will be taking before you enter that forest. Yogi Berra’s approach of “when you come to the

fork in the road take it” **¥ will not work.
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Harris Mediation
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CCTLA Salutes 2019's Best
at annual Holiday Reception

CCTLA recognized the best of the best for 2019 at its Holi-
day Reception held Dec. 5, 2019 at The Citizen Hotel. The event
was attended by 210 people, including 20 judges.

The Honorable Kathleen M. White, judge of the Yolo
County Superior Court, was presented with the award for Judge
of the Year. Her clerk, Caretha Lau, received the Laura Lee
Link Clerk of the Year award.

Glenn Guenard, CCTLA board member, was recognized
as Advocate of the Year. The Honorable David W. Abbott was
presented with the Distinguished Judicial Service award, and
Margot Cutter, of Cutter Law, received the Award of Merit.

During the event, $3,910 was raised for the Mustard
Seed program, with $2,000 donated by CCTLA and $1,910
donated by CCTLA members and sponsors who attended.

“Thank you to those who donated to this worthy cause,
and special thanks to the many generous sponsors of this
reception,” said Debbie Frayne Keller, CCTLA executive
director. More photos on page 20

Above: Mike Montero, Noemi
Esparza, Clerk of the Year Caretha
Lau, Judge of the Year Kathleen
White, 2019 CCTLA President Rob
Piering, Roger Dreyer and past
CCTLA President Bob Bale

Above: Brooks Cutter, Award of Merit
honoree Margot Cutter
and Celine Cutter

Right: Judge Allen Sumner, Elizabeth
Bacon, Judge David Brown
and Cecilia Uribe

.' Right: Roger Dreyer, Wendy York,
Above: 2019 CCTLA President Rob Piering with Linda and Chris Whelan

Judge David Abbott, who received the Distin-
guished Judicial Service Award

Above: Steve Halterbeck, Jack Vetter, past CCTLA President Kyle Tambo-
rnini, 2019 CCTLA President Rob Piering and Nick Lowe

L] h

Right: Michelle Reynolds Above: Autumn CuIbrethDawn McDermot
and Shawn Butler and Craig Sheffer
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More CCTLA Holiday Glitter...

Continued from page 19

Above: from left to right: Aryn Nunez, Jordan Dixon, Rachael Del Rio and
Jeffrey Meisner

Left: Alexis Roberts
and Alisa Razumovsky of JAMS

Above: Cynthia and past CCTLA president Rick Crow

ERNEST A. LONG

Alternative
Dispute

Resolution

OO0

% Resolution Arts Building «
2630 J Street * Sacramento, California 95816
Telephone: (916) 442-6739 * Facsimile: (916) 442-
4107

elong@ernestalongadr.com www.ernestalongadr.com
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www.ernestalongadr.com

SAME TEAM.
SAME SERVICE.
NEW FIRM!

The Alcaine Halterbeck Investment Group

Left to right: Carlos A. Alcaine, Senior Vice President, Financial Advisor; Cheryl A. Moore, Registered Client Associate;
Stephen B. Halterbeck, RSP, Vice President, Financial Advisor.

WEALTH ACCUMULATION
ASSET MANAGEMENT | PRESERVATION STRATEGIES
SETTLEMENT PLANNING | STRUCTURED SETTLEMENTS
ASSET MANAGEMENT FOR PROFESSIONAL FIDUCIARIES

™

(916) 581-7540 | (866) 844-8609 D ‘A ‘ DAVI D S O N

2901 Douglas Blvd., Suite 255 | Roseville, CA

alcainehalterbeckig.com | dadavidson.com ALCAI N E HALTERBECK
Carlos Alcaine CA License #0A81941 I NVESTM ENT G ROU P

Stephen Halterbeck CA License #0F23825 A Member of D.A. Davidson & Co. member SIPC
D.A. Davidson does not provide tax or legal advice.
Please consult with your tax and/or legal professional for guidance on your specific situation. 10/19
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CONSUMER ATTORNEYS OF CALIFORNIA « CAOC COLLEGE OF TRIAL ARTS « CAPITOL CITY TRIAL LAWYERS ASSOCIATION
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THE DONALD L. GALINE

SCNOMA

TRAVEL SEMINAR
MARCH 13 & 14, 2020

ASSEMBLYMEMBER
SUSAN TALAMANTES EGGMAN

SPONSORS
COTCHETT PITRE & McCARTHY LLp

.
DREYER | BABICH | BUCCOLA
WOOD | CAMPORA, e

Trusted and Experienced
D A DAVIDSON

@ CCTLA ALCAINE HALTERBECK

E]ﬁ TOP CLASS ACTIONS

A Member of DA. Davidson & Co. member SIPC
CONNECTING CONSUMERS TO SETTLEMENTS, LAWSUITS & ATTORNEYS

= JISACRAMENTO
»"‘,.LEGAL VIDEO
A\ A@ICENTER, LLC

www.saclvc.com

STRUCTURED SETTLEMENTS

MANUEL & MANNY
VALDEZ TEAM

TOPICS

Liens, Law Office Management/Competence Issues, Trial

Skills Quick Hits, Auto, Arbitration, Implicit And Overt

Bias In The Courtroom (Bias/Ethics), Government Tort,

Class Action, Trial Skills — Sanchez, Masters Roundtable,
and Trial Skills - Rising Stars

CHAIR: ANNE MARIE MURPHY

CO- CHAIRS: JOSEPH B. WEINBERGER

DEBORAH CHANG, GRETCHEN NELSON

CAOC PRESIDENT: MICHA STAR LIBERTY

EDUCATION CHAIR: KATHRYN STEBNER

COMMITTEE: ASHLEY AMERIO, KRISTY AREVALO,

ROBERT BALE, DOUG BREWER, ALISON CORDOVA,
DANIEL DEL RIO, NOEMI ESPARZA, ILYA FRANGOS,
NADINE KHEDRY, LARRY KNAPP, SARAH LONDON,

ROBERT A. PIERING, DAVE ROSENTHAL,

LORI SARRACINO, WENDY MURPHY

WWW.CAOC.ORG/20SONOMA

REGISTRATION RATES THRU 3/1/20

2020 SONOMA REGISTRATION

REGISTRATION INCLUDES DIGITAL SYLLABUS, WELCOME RECEPTION (FRIDAY
EVENING), CLOSING RECEPTION (SATURDAY EVENING) AND MCLE CERTIFICATE.

CONTACT INFORMATION (PLEASE COMPLETE A SEPARATE FORM FOR EACH REGISTRANT.)

CAOC #
NAME
FIRM
ADDRESS
CITY ST. ZIP
E-MAIL

PHONE( ) FAX( )
CAOC HAS PERMISSION TO COMMUNICATE WITH ME BY FAX AND EMAIL.

REG LATE - REG
2M16-31  3/2-3N14

STATEBAR#_______ BAR DATE

ATTORNEYS

CAOC OR CCTLA MEMBER O s280 [ $310
ADDITIONAL CAOC OR CCTLA MEMBER OF THE SAME FIRM O s270 [ $300
NON-MEMBER ATTORNEY O s390 O $415
CAOC PARALEGAL MEMBER O s180 [ $210

CURRENT SITTING JUDGES/JUSTICES* [0 FREE [J FREE
*IN CONFORMANCE WITH JUDICIAL ETHICAL POLICIES, TICKETED EVENTS MUST BE PAID.
Vendors must register as an exhibitor or sponsor - call Lori Sarracino (916) 669-7128. Vendors include
anyone who sells goods or services to attorneys, even if they are also attorneys.

SATURDAY LUNCH [ $25PP/NO. OF TICKETS

PAYMENT TOTAL [$

PAYMENT MUST ACCOMPANY ALL REGISTRATION REQUESTS. PLEASE MAKE CHECKS PAYABLE TO CAOC.

O CHECK ENCLOSED. CHECK #

O CHARGE MY CREDIT CARD: O MC O VISA O AMEX

CARD NO. EXP. DATE

SIGNATURE

O EFT OPTION:
O COMPANY BANK ACCOUNT O PERSONAL BANK ACCOUNT

NAME ON THE ACCOUNT

BANK ROUTING # ACCOUNT #

REFUNDS WILL BE HONORED ONLY IF A WRITTEN REQUEST IS SUBMITTED TO CAOC BY FEBRUARY 28, 2020, AND WILL BE
SUBJECT TO A $75 SERVICE CHARGE. REGISTRATION SUBSTITUTIONS MAY BE MADE ONLY WHEN THE SUBSTITUTING PARTY
HOLDS THE SAME MEMBERSHIP CATEGORY AS THE ORIGINAL REGISTRANT. MEMBERSHIP IS NON-REFUNDABLE. IN THE

EVENT OF INCLEMENT WEATHER, NO REFUNDS WILL BE GIVEN

FAIRMONT SONOMA MISSION INN & SPA
100 BOYES BLYD. SONOMA, CA 95476
RESERVATIONS: (800) 441-1414
FAIRMONT ROOM RATE: $339
DELUXE ROOM RATE: $400
JR. SUITE RATE: $491
MISSION SUITES: $542
(LIMITED ROOMS AVAILABLE - BOOK EARLY!)
REFER TO: CONSUMER ATTORNEYS OF CALIFORNIA
CUT-OFF DATE: 2/12/20 OR UNTIL BLOCK IS SOLD
CANCELLATION POLICY

ROOM BLOCK CANCELLATION WITHIN 5 DAYS PRIOR TO ARRIVAL WILL FORFEIT FULLROOM AND TAX. ANY
NO-SHOWS, EARLY DEPARTURES, OR OTHER REDUCTIONS TO LENGTH OF STAY WITHIN 5 DAYS PRIOR TO

ARRIVAL WILL ALSO FORFEIT FULL ROOM AND TAX.

RETURN WITH PAYMENT TO: CAOC
770 L ST.- STE 1200 - SACRAMENTO « CA 95814

PH (916) 442-6902 X123 « FX (916) 442-7734
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CONSUMER ATTORNEYS OF CALIFORNIA « CAOC COLLEGE OF TRIAL ARTS *

CAPITOL CITY TRIAL LAWYERS ASSOCIATION

THE DONALD L. GALINE

SCNOMA

TRAVEL SEMINAR

MARCH 13 & 14, 2020
FAIRMONT SONOMA MISSION INN & SPA

FRIDAY, MARCH 13 | 1:30 PM REGISTRATION
2:00 PM - 3:00 PM / MCLE: 1.0 General

Liens
Moderator: Joseph Weinberger, Weinberger Law Firm
Are You Being Overbilled On A Lien
Daniel Wilcoxen, Wilcoxen Callaham, LLP

3:15 PM - 4:30 PM / MCLE: .25 General; .5 Bias; .5 Competence Issues

Law Office Management/Competence Issues
Moderator: Craig Peters, Altair Law LLP
Independent Contractors vs. Employee
Adam Zapala, Cotchett, Pitre & McCarthy, LLP
Making Your Law Firm Bullet Proof: Sexual Harassment Policies In Law Firms (Bias)
Micha Star Liberty, Liberty Law
20-20 Vision in 2020: New Employment Laws That Law Firms Need To Know (Bias)
Tamarah Prevost, Cotchett, Pitre & McCarthy, LLP
Coping Skills For The Legal Professional: Avoiding Burnout And Anxiety (Competence Issues)
Richard Carlton, Coping Skills for Legal Professionals

3:15 PM - 4:30 PM / MCLE: 1.25 General

Trial Skills Quick Hits
Moderator: Sukhtej Atwal, Piering Law Firm
JUUL
Sarah London, Lieff Cabraser Heimann & Bernstein LLP
How To Make Your Lawsuit Against Uber Or Lyft A Five-Star Ride
Robert Bale, Dreyer Babich Buccola Wood Campora, LLP
Water, Water, Everywhere
Eric Buescher, Cotchett, Pitre & McCarthy, LLP
Emerging Practice Area: HIV Drug Litigation
Kristy Arevalo, McCune Wright Arevalo, LLP

4:45 PM - 6:15 PM / MCLE: 1.5 General
Tough Topics in Auto Cases

Moderator: Parisima Roshanzamir, The Roshanzamir Law Firm
Everything You Ever Wanted To Know About UM/UIM in 18 Minutes
Hank Greenblatt, Dreyer Babich Buccola Wood Campora, LLP
Cross Examination Of A Bio Mechanical Engineer
Robert Piering, Piering Law Firm
The Eggshell Plaintiff: Handling Pre-Existing Injuries
Deborah Chang, Panish Shea & Boyle LLP
Holding Employers Accountable For The Actions Of Their Employees
llya Frangos, Law Offices of Galine, Frye, Fitting & Frangos

4:45 PM - 6:15 PM / MCLE: 1.5 General
Arbitration — Strategies For Keeping Yourself Out

and Winning If You're Stuck In It
Moderator: Casey Johnson, Aitken*Aitken*Cohn
When In Arbitration With Different Rules
Kathryn Stebner, Stebner & Associates
Nuts & Bolts Of Fighting Arbitration
Abbas Kazerounian, Kazerouni Law Group, APC
Federal Law Update
Guy Wallace, Schneider Wallace Cottrell Konecky Wotkyns LLP
Avoiding Arbitration In The Class Action Setting
Robert Nelson, Lieff Cabraser Heimann & Bernstein LLP

6:30 TO7: 30 P.M. WELCOME RECEPTION

MCLE
10.25
CREDITS

SATURDAY, MARCH 14 | 8:30 A M. BREAKFAST

9:00 AM -10:30 AM / MCLE: 1.0 Bias; .5 Ethics
Implicit And Overt Bias In The Courtroom (Bias/Ethics)
Moderator: Sandra Ribera Speed, Ribera Law Firm
Implicit Bias
Nanci Nishimura, Cotchett, Pitre & McCarthy, LLP
(Chair, Commission On Judicial Performance)

Hon. V. Raymond Swope
Bias From The Perspective Of The Jury Consultant
Sonia Chopra, PhD, Chopra Koonan Litigation Consulting

9:00 AM - 10:30 AM / MCLE: 1.5 General
Government Tort
Moderator: Justin L. Ward, The Ward Firm
The Nuts And Bolts Of Proving A Dangerous Roadway Case Involving An Injured Bicyclist
John Feder, Rouda, Feder, Tietjen & McGuinn
Discovery In A Dangerous Condition Case
Thomas Brandi, The Brandi Law Firm
What Is The Duty? Protection vs. Not Increasing The Risk Of Harm
Alison Cordova, Cotchett, Pitre & McCarthy, LLP
Beware Of The Immunities:
An Overview Of The Top Ten 2019 Decisions Addressing Immunity Defenses
Anne Kepner, Needham Kepner & Fish LLP

10:45 AM - 11:45 AM / MCLE: 1.0 General

Predicting The Path Out Of Bankruptcy:

The Wine Country And Camp Fire Claims Resolution Process
(Roundtable Discussion)
Moderator: Jennifer Fiore, Fiore Achermann, ALC
Frank Pitre, Cotchett, Pitre & McCarthy, LLP
Steven Campora, Dreyer Babich Buccola Wood Campora, LLP
Michael Kelly, Walkup, Melodia, Kelly & Schoenberger

10:45 AM - 11:45 AM / MCLE: 1.0 General
Sanchez: Is It A Sword Or A Shield?
Moderator: Geoffrey Wells, Greene Broillet & Wheeler, LLP
How To Prepare Your Experts For Sanchez Objections
Jonathan Davis, Arns Law Firm
How To Limit The Defense Experts Using Sanchez As A Sword
Elise Sanguinetti, Arias Sanguinetti Wang & Torrijos LLP
The Good, The Bad And The Ugly About Experts And Sanchez
Gretchen Nelson, Nelson & Fraenkel LLP
Understanding People v. Sanchez
Duffy Magilligan, Cotchett Pitre & McCarthy, LLP

12:00 PM - 1:00 PM / MCLE: 1.0 General
Keynote Lunch
Moderator: Micha Star Liberty, Liberty Law
A Social Worker’s Approach to Lawmaking: Taking On Homelessness,
Mental Health And Other Challenges of Our Time

Assemblymember Susan Talamantes Eggman

1:15 PM - 3:00 PM / MCLE: 1.75 General
Masters Roundtable
Moderator: Anne Marie Murphy, Cotchett, Pitre & McCarthy, LLP
Treating Physicians As Experts: Rules Of The Road
Amy Eskin, Schneider Wallace Cottrell Konecky Wotkyns LLP
Jury Selection And The Use Of Mini Openings
Roger Dreyer, Dreyer Babich Buccola Wood Campora, LLP
The Dos, The Don’ts And Turning Common Defenses Into An Ally With Your Treater
Wendy York, York Law Firm
Treating Physicians In Device Cases

Khaldoun A. Baghdadi, Walkup, Melodia, Kelly & Schoenberger

3:15PM - 4:30 PM / MCLE: 1.25 General
Trial Skills: Rising Stars

Moderator: Noemi Esparza, Dreyer Babich Buccola Wood Campora, LLP

Maximizing Your Client’s Recovery: How To Try An Effective Case Against Multiple Defendants
Emanuel Townsend, Cotchett, Pitre & McCarthy, LLP
Turning Facts Into Opinions: 10 Tips To Get The Most From Your Experts - And Theirs - At Trial
Jason Sigel, Dreyer Babich Buccola Wood Campora, LLP
Delivering A TKO Opening Statement: How to Make Sure The Defense
Never Gets Up Off The Mat
Jesse Chrisp, Law Offices of J. Chrisp
Direct Examination: The Old One-Two - Story Telling and Demonstrative Evidence
Chantel Fitting, Law Offices of Galine, Frye, Fitting & Frangos

6:00 TO 7:00 P.M. CLOSING RECEPTION

CHAIR: ANNE MARIE MURPHY CO-CHAIRS: JOSEPH B. WEINBERGER, DEBORAH CHANG, GRETCHEN NELSON CAOC PRESIDENT: MICHA STAR LIBERTY EDUCATION
CHAIR: KATHRYN STEBNER COMMITTEE: ASHLEY AMERIO, KRISTY AREVALO, ROBERT BALE, DOUG BREWER, ALISON CORDOVA, DANIEL DEL RIO, NOEMI ESPARZA,
ILYA FRANGOS, NADINE KHEDRY, LARRY KNAPP, SARAH LONDON, ROBERT A. PIERING, DAVE ROSENTHAL, LORI SARRACINO, WENDY MURPHY
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Double taxation of attorney fee awards leaves
wronged consumers in the cold: S. 2627 can fix that

Excerpted from PublicJustice.net

Russell and Jennie Kinney thought they
had achieved the American Dream. Although
they are of modest means and rely on what
Russell is able to make as a mechanic in their
small town in rural Maine to get by, they were
able to save enough to buy a home together.
They financed their home purchase through
Bank of America, and started off making
timely payments on their mortgage.

Then it all came crashing down around
them. Without explanation, their monthly pay-
ment skyrocketed. At first, they tried to keep
up, but they quickly fell behind. They found
themselves on the verge of losing their home
to foreclosure.

The Kinneys ultimately discovered that
the sudden increase in their monthly payment
amount was illegal. Even though the bank had
clearly violated the law, it denied doing any-
thing wrong and put up a number of defenses,
claiming various technicalities.

They were able to find a lawyer to take
their case. Their lawyer helped them file a
lawsuit against the bank, alleging that the
bank had violated numerous state and federal
consumer protection laws, including the Fair
Debt Collection Practices Act (“FDCPA”) and
Maine’s Consumer Credit Act. The bank even-
tually settled with the Kinneys, allowing them
to stay in their home and avoid foreclosure. As
a part of that settlement, the bank also agreed
to pay the attorney fees the Kinneys’ lawyer
had earned during the ordeal.

But the Kinneys’ ordeal was not over.
Current Tax Law Considers
Attorney Fee Awards to be
Income and Taxes Them Twice

Because of how the IRS has interpreted
the tax code, the attorney fees the Kinneys
received as a part of their case would be
considered taxable income. This means that
the Kinneys would be forced to pay taxes
on the attorney fees awarded as part of their
settlement, even though those fees had already
been earned by, and would go directly to, their
lawyer. In the Kinneys’ case, the taxes they
would owe on the attorney fee amount would
wipe out the money the Kinneys won in their
case, and drain their limited income.

The Kinneys are just one example. Under
the U.S. Tax Code, attorney fee awards are
considered “income” for the plaintiff who re-
ceives them, even though the plaintiff cannot
keep the money and may never even see it, as
it goes directly to the attorney. Such attorney
fee awards are also considered income for the
attorney who ends up with the funds, meaning
that, in the end, the fees are taxed twice.

Treating attorney fee awards as a plain-
tiff’s income for tax purposes causes a number
of harms. Most obviously, plaintiffs are left
with potentially huge tax bills, on money
that isn’t actually theirs. Because unraveling
unjustified corporate defenses often requires a
lot of attorney time and effort, these bills can
sometimes dwarf what the plaintiff won.

For some individuals, an attorney fee
award can make it look like they have far
more income than they actually do, and can
render them ineligible for important programs,
like the Earned Income Tax Credit (EITC).
The EITC has been called one of the “larg-
est anti-poverty programs” in our nation’s
history. Through it, many families see their
monthly incomes boosted by more than $250
per month. Being rendered ineligible for this
benefit because of an attorney fee award would
be a serious economic hardship for many
Americans.

Double Taxing Attorney Fee
Awards Undermines Federal Law

Turning attorney fee awards into tax
liabilities undermines federal law by making
it more difficult for individuals to vindicate
important rights. Congress has repeat-
edly recognized that some laws depend on
everyday people being able to enforce them in
court. But doing so would often be impos-
sible without the assistance of a qualified and
knowledgeable attorney. So for many of these
laws, Congress has authorized courts to award
attorney fees to plaintiffs who win their cases.
These “fee shifting provisions” are included in
dozens of statutes throughout the U.S. Code,
including those designed to protect people
from discrimination, labor abuses, environ-
mental harms, unfair debt collection and credit
reporting practices, and much more. Without
these provisions, the substantive laws would
be “but an empty gesture” because no one
could afford to go to court to enforce them.

In some cases—especially those that
arise under the consumer protection laws—the
amount of money that it costs to litigate the
case will be greater than the amount the
person who was harmed is owed. This is not a
bug in the system, it is a feature.

As a Michigan appellate court judge
recognized in Jordan v. Transnational Motors
Inc., “if attorney fee awards in these cases do
not provide a reasonable return, it will be eco-
nomically impossible” for people hurt by these
illegal schemes to find attorneys to represent
them. The point of fee shifting provisions is
to make it possible for individuals to vindicate
their rights. By incentivizing lawyers to take
these cases, the law works as an equalizer,

putting power back into the hands of consum-
ers, and giving them tools to fight back against
corporate abuses.

But the current tax treatment of attorney
fee awards takes away that power. That’s why
Public Justice is supporting a new effort to
find a legislative solution to this problem.

On Oct. 17, 2019, U.S. Sen. Catherine
Cortez-Masto (D. Nev.) introduced the End
Double Taxation of Successful Civil Claims
Act (S. 2627). This would change the law to
provide an “above-the-line” deduction so that
attorney fee awards will not count towards a
plaintiff’s adjusted gross income for tax pur-
poses. The solution S. 2627 proposes simply
extends a legal fix Congress used to preserve
discrimination and whistleblower claims to
other types of civil cases. In 2004, through the
American Jobs Creation Act (118 Stat. 1418),
Congress amended the Tax Code to provide
an “above-the-line” deduction for fee awards
recovered through certain discrimination and
whistleblower cases: those sums would not
count towards the individual’s adjusted gross
income (the relevant number for tax purposes).

Why Now?

Although the 2004 fix did nothing to
protect plaintiffs in other types of cases, until
recently they also had a partial—if imper-
fect—solution: they could use the Miscella-
neous [temized Deduction to reduce their tax
burden and obtain at least partial relief. This
solution was far from perfect. For instance, it
did not necessarily allow winning plaintiffs
to deduct the entire amount of their attorney
fee award. And because it relied on plaintiffs
using a “below-the-line deduction,” attorney
fee awards were still considered income for
certain purposes, like calculating eligibility
for the EITC.

But with the Tax Cuts and Jobs Act of
2017, even that imperfect solution has evapo-
rated. It suspended plaintiffs’ ability to deduct
personal litigation expenses, meaning that
successful plaintiffs now have to pay the full
amount of taxes owed on attorney fee awards,
even when the money goes directly to their
lawyers. They may end up owing more than
they gained by winning their lawsuit. This
harms everyday Americans, and strips those
statutes that depend on private enforcement
of their power. It means people with meritori-
ous claims will be discouraged from bringing
those claims to light, and corporate wrongdo-
ers will be let off the hook. That’s why [Public
Justice] added [its] voice in support of the End
Double Taxation of Successful Civil Claims
Act (S. 2627). The bill is currently before the
Senate Finance Committee.
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Loss of two Sacramento Trailblazers to be felt by many

By Jill Telfer, Past CCTLA President and Editor, The Litigator

The Sacramento legal community
has suffered the great loss of two amaz-
ing trailblazers: Nancy Sheehan and Jed
“Skip” Scully have left their mark, im-
pacting thousands and making the world,
including the Sacramento community, a
much better place.

Nancy Sheehan was a fair, funny and
formidable defense employment and civil
rights litigator. She exemplified every-
thing that is good and honorable about our
profession. She was civil, professional,
hardworking, groundbreaking, fearless
and extremely witty. Nancy litigated with
grace and humor, even when she battled
breast cancer in 2008 and again in 2019,
upon learning the cancer had returned and
had metastasized.

During her 34-year career at Porter
Scott, Nancy was admitted to the top
peer-review organizations, including the
American College of Trial Lawyers, the
International Academy of Trial Lawyers
and the International Society of Barris-
ters.

She also was a member of the
American Board of Trial Advocates
(ABOTA) and served as a president of
the Sacramento Valley chapter. In 2010,
she received the chapters Civility Award
for her professionalism in dealing with
council and the courts and was named
the chapter’s Trial Lawyer of the Year
in 2014, the first woman to receive that
honor.

Nancy treated all within the profes-
sion with respect, no matter if you were a
young associate from a little known firm
or the managing partner of the elite. She
has been referred to as “the cleaner,”
because she was brought into very dif-
ficult and contentious cases, where she
found a common ground and got to the
heart of the matter. She brought out the
best in her adversaries and friends alike.
She accepted victory and defeat the same,
always with a smile and a handshake.
Nancy, who was married to Rich Simp-
son, will be sorely missed.

Jed Olaf “Skip” Scully, known as
Skip, was a highly respected attorney and
educator. He was known for his warm
sense of humor, booming laugh, sharp
intellect, erudite and insightful essays,
deep love for his family and friends and

NANCY SHEEHAN

a lifetime commitment to teaching and
mentoring generations of law students.

He dedicated the majority of his
professional career to education, hold-
ing a number of collegiate teaching and
administrative positions. In Sacramento,
we know the great work he did as a pro-
fessor of law at McGeorge Law School.
In addition to serving as a xhair of the
Academic Council at the University of
Pacific, he was also one of the founders of
the Sacramento’s Anthony Kennedy Inn
of Court.

After serving more than five decades
in higher education, he retired but re-
mained an active member in the Kennedy
Inn and was a member of its executive
committee as well as that of the Univer-
sity of Pacific’s Emeriti Society.

Skip had a zest for life. He should
be known as a renaissance man since he

_ il " e
JED “SKIP” SCULLY

was interested in all facets of life. He was
born in Paris, France, in 1931 and spent
his youth primarily in Hollywood, CA. He
served as an ROTC commander prior to
joining the US Air Force. Between active
duty and National Guard service, Skip
spent 36 years in the Air Force, eventu-
ally reaching the rank of brigadier general
prior to retiring from service. Thereafter,
he received his JD degree from UCLA
Law School.

He and his wife, Glee, made Sacra-
mento their home in 1979 when he was
appointed a professor. Skip had seven
children and 10 grandchildren. Skip and
Glee spent a part of each year in Mon-
tigny, France, but they enjoyed many
happy times with close French friends and
American visitors traveling and enjoying
the historic French countryside. Skip was
immensely kind and will be missed by all.
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NOAH S. A. SCHWARTZ

AT RINGLER p —
1-800-322-7585 Ssettlement Consulting

SECURITY

Has Always Been
the Most Important Benefit of

STRUCTURED SETTLEMENTS

TODAY
It’s More Important Than Ever

www.ringlerassociates.com

WE ARE DEDICATED TO PROTECTING YOU AND YOUR CLIENTS!

Proud Sponsor of CAOC, CCTLA and ABOTA

« Client-Specific Structured
Settlement Packages

“Noah has attended numerous mediations

wherein | was the mediator. He works well

« Structuring of Attorney Fees with plaintiffs and their attorneys as well as

« Consultation at Mediations the insurance carriers, communicating well
& Settlement Conferences with both sides. Having Noah at the media-

tion has directly allowed me to settle several

cases that without him would not have

settled. | certainly appreciate and respect

» Assistance with Special his innovative contribution to the process.”
Needs Trusts — Nicholas K. Lowe

« And More... Mediator, Attorney at Law

« Assistance with Medicare
Set-Aside Allocations

Noah S. A. Schwartz, CSSC / CA Insurance License #0G24897
NSchwartz@RinglerAssociates.com / (916) 649-7585 / (800) 322-7585

Christina M. Lacey / Anna Park / Jerry Bergen

1500 River Park Drive, Suite 100 — Sacramento, CA 95815
www.RinglerAssociates.com
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How to Respond in Discovery When the Defense
Seeks the Identity of “General Damages” Witnesses

By: Kirill B. Tarasenko, CCTLA Board Member

I recently had the opportunity to
litigate consecutive cases against the same
defense firm, with the first case proceed-
ing to verdict and the second heading that
way soon. Despite what some people say,
insurance defense lawyers are capable
of learning from their mistakes and
changing up their strategies, and there
are numerous examples I saw of just that
in these two cases. One issue that came
up in the two cases is what I decided to
write about here, which is how to handle
Discovery pertaining to the identity of
“general damages” witnesses, something
that can prove to be very significant in a
trial, yet may often be overlooked.

In the case that went to trial, the de-
fense never asked for the identity of gen-
eral damages witnesses, and as it turned
out, one of the three witnesses my client
wanted to call, an old softball buddy, was
unavailable the week of trial. Therefore
we set up the witness’s videotaped deposi-
tion, and proceeded with the videotaped
testimony over defense counsel’s objec-
tion.

Defense counsel refused to even ask
the witness any substantive questions, in-
stead asking only questions related to why
he could not be present at trial, followed
by filing a motion in limine, seeking to
exclude the witness “because he was not
disclosed in Discovery.” Essentially, the
defense’s argument was that the gen-
eral damages witness’s name
never showed up in Discovery,
including in response to Form
Interrogatory 12.1, and therefore,
the witness should be excluded
because his testimony would
constitute “unfair surprise” to
the defense.

Despite the defense’s pro-
tests, the Court correctly ruled
in favor of allowing the witness
to testify, given the fact that the
defense never made any effort
to specifically seek the identities
of general damages witnesses

and because Form Interrogatory No. 12.1
does not require a plaintiff to disclose
witnesses who may testify to the impact
of plaintiff’s physical injuries or dis-
abilities on the plaintiftf’s life. Mitchell v.
Superior Court (2015) 243 Cal.App.4th
269). Mitchell holds that Form Interroga-
tory 12.1 only applies narrowly to the
disclosure of percipient witnesses to the
incident itself:

We read interrogatory No. 12.1 to
seek the identities of percipient wit-
nesses, witnesses who were at the
scene immediately before or after the
accident, those privy to statements by
percipient witnesses to an accident
and those who might have personal
knowledge of the accident itself.

The interrogatory does not seek the
identity of witnesses—such as those
whose testimony was excluded by the
trial court—who may testify to the
physical injuries or physical disabili-
ties suffered by a plaintiff as a result
of the accident. /d. at 272.

The second time around, the defense
made sure to serve the following spe-
cial interrogatory: “Please IDENTIFY
(meaning to state the name, address and
telephone number) any witnesses to your
pain and suffering (i.e., general damages)
as a result of the subject incident.”

I considered this interrogatory and

...the Court correctly ruled in favor of al-
lowing the witness to testify, given the
fact that the defense never made any ef-
fort to specifically seek the identities of
general damages witnesses and because
Form Interrogatory No. 12.1 does not
require a plaintiff to disclose witnesses
who may testify to the impact of plain-
tiff's physical injuries or disabilities on
the plaintiff's life.

decided it could be problematic because
of how it was phrased. Was this interroga-
tory seeking the identities of any and all
witnesses to Plaintiff’s pain and suffer-
ing, even those Plaintiff would never

call at trial? If the question is interpreted
that way, then literally anyone Plaintiff
encounters as he goes about his daily
business could be considered a witness,
whether a family member, a coworker or
Johnnie down at the gas station who sees
Plaintiff wince in pain as he runs a squee-
gee across his windshield.

Alternatively, if the interrogatory is
interpreted to mean identity just those
who Plaintiff will be calling as witnesses,
then the interrogatory is arguably prema-
ture, as well as violative of the attorney
work product doctrine. Given that defense
attorneys always ask plaintiffs who lived
with them at the time of the incident and
similar questions in depositions, I figured
it was the witnesses that Plaintiff would
be calling at time of trial that the defense
was really after with this interrogatory.

Well, we did not know who we would
be calling as general damages witnesses
yet, and given that Plaintiff had identified
his family members during his deposi-
tion, thereby putting the defense on notice
as to who may have knowledge of his
general damages, we responded to the
interrogatory by stating that it was not yet
determined who exactly Plaintiff would
be calling as general damages
witnesses, and that the identi-
ties of such witnesses would
be provided when determined,
or on Plaintiff’s witness list
before trial.

Of course, the defense
never bothered taking
depositions of any of the fam-
ily members that had been
identified during Plaintiff’s
deposition. Later, out of an
abundance of caution and
before the close of Discovery,

Continued on page 30

Spring 2020 — The Litigator 27



Continued from page 29

we supplemented the response with names of individuals that
Plaintiff was considering calling at trial, including the family
members previously identified, although we weren’t sure which
of these people we would actually call at trial.

The defense did not meet and confer about the issue of
general damages witnesses. They did not seek to take the
depositions of the family members, and they did not seek any
court order compelling discovery of witness identities. Instead,
they sought to block Plaintiff from calling any general dam-
ages witnesses by way of a motion in limine, claiming massive
prejudice, and arguing that “Plaintiff’s family members were
presumably known to him.”

In effect, the defense was seeking a terminating sanction
against Plaintiff, despite no violation of a court order. The “gen-
eral rule [is] that a terminating sanction may be imposed only
after a party fails to obey an order compelling discovery . . ..”
(New Albertsons, Inc. v. Superior Court (2008) 168 Cal.App.4th
1403, 1426.

While doing research for our response, I was surprised at
the paucity of authority on the subject, before coming across
the seminal 1976 decision in City of Long Beach v. Superior
Court(1976) 64 Cal.App.3d 65, 71. In that case, the interroga-
tory read as follows: “List the witnesses whom you intend to
call at the time of trial herein, and the nature and extent of the
testimony which will be offered by or though said witnesses.”
Responding Party objected, stating “Objection is made to this
interrogatory as it does not solicit information which may be
given by answers to interrogatories and on the further ground
that it is attorney work product.” [Citing to outdated CCP code
sections]. The Requesting Party filed a motion to compel fur-
ther responses to interrogatories, arguing that the information
sought was not attorney work product.

At a hearing on the motion, the Superior Court granted the
motion. The Court made a formal order requiring petitioner to
further answer fully and completely the [interrogatory at issue].
Responding Party then filed a writ petition, which was granted
directing respondent Court to vacate the order granting the
motion to compel further responses. Thus, the matter was taken
up by the Court of Appeals of California, Second Appellate
District, Division Three.
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The Appellate Court took up the question as a matter of
first impression, as no prior California cases were cited nor
found that directly answered the questions raised as to whether
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of all of the potential percipient witnesses
the party will be calling at trial violates
the work product privilege. “The exact
witness by whom a relevant fact may be
proven at the trial must depend, after
consideration of many questions, upon the
judgment, discretion and mental processes
of the legal counsel who will actively con-

duct the litigation.” McNamara v. Erschen

(D.Del. 1948) 8 F.R.D. 427, 429.).

The Court further explained, “Clear-
ly, the complete list of trial witnesses
sought in this case is a derivate product
developed as a result of the initiative of
counsel in preparing for trial. The forced
revelation of this list would violate the
work product doctrine because counsel’s
decision in this respect is strategic, it
necessarily reflects his evaluation of the
strengths and weaknesses of his case. The
threat of disclosure would inevitably chill
his willingness to ‘investigate not only the
favorable but the unfavorable aspects of
such cases’ [Citing to outdated CCP code
sections], because his adversary could de-
duce, form the identity of witnesses listed
as having knowledge of relevant facts but
left out of the trial list, where his case was
weakest. A list of persons with knowledge
of the relevant facts is quite different in
its effect; it does not, of itself, reveal the
strategy of the attorney. [64 Cal. App. 3d
74].

The Court considered just such a situ-
ation in its analysis, reviewing the argu-
ments posed by Judge Weinfeld as quoted
in 4 Moore’s Federal Practice, section
26.75(4) footnote 11, pages 26-209 to 26-
210: “As to the first point, if we assume
that the libellant knows of 10 witnesses
but for reasons satisfactory to trial coun-
sel he intends to rely upon five to establish
his case, the answer to the inter-
rogatory as framed would give
the respondent only the names
of those five witnesses. Omit-
ted from the list would be the
remaining five witnesses who
may have information of much
value [or] whose testimony may
lead to information of much
value, in aid of the respondent’s
case. [64 Cal.App. 3d 76].
Thus, a major purpose of the
deposition-discovery procedure
would be frustrated rather than
advanced by the service of
such a list.” Continuing, Judge

Weinfeld stated:

“Moreover, there is inherent disad-
vantage to a party to compel him to state
in advance of trial those witnesses he
intends to call. In the practical conduct
of trials, circumstances may cause an
experienced trial lawyer to dispense with
a witness’ testimony after first contem-
plating it. Reasons readily suggest them-
selves. The testimony of a witness may be
cumulative; his version may be hearsay
or inadmissible upon the trial, although
for purposes of deposition-discovery
procedure, entirely relevant to the subject
matter of the action; a witness may have
turned hostile; a witness, as sometimes
witnesses do, may have suffered a lapse
of memory on the event of trial, or his
testimony, while generally supporting the
version of a party’s other witnesses, may
in a single aspect differ and be contradic-
tory and so harmful rather than helpful
to the theory of his case. Thus, a litigant
would be placed in the position of explain-
ing away the failure to call an announced
witness when events subsequent to the
service of the list warranted dispensing
with his testimony, especially if the other
party were to contend that he was misled
and had relied upon his adversary to pro-
duce the witness at the time of trial.”

The Appeals Court in City of Long
Beach v. Superior Court agreed and drew
a distinction between persons having
knowledge of relevant facts and witnesses
who will be called to testify at the trial.
“According to the great weight of author-
ity pretrial discovery rules such as ours
which allow the discovery of the identity
of persons with knowledge of relevant
facts do not sanction compelling the
disclosure of the non-expert witnesses

intended to be called at trial.” [64 Cal.
App. 3d 78].

The Appellate Court did not find
California appellate case law squarely on
point, holding that the identity of non-
expert witnesses intended to be called at
trial is non-discoverable but noted that
commentators on California law assumed
and categorically stated that a party “can-
not be compelled to disclose the identity
of lay witnesses who will testify at trial.”
(Citing Brosnahan, Jones & Rantzman,_
Cal. Civil Discovery Practice (Cont.
Ed.Bar 1975) Interrogatories, §8.10, Pow-
ers, A Guide to Interrogatories in Califor-
nia Practice, 48 So.Cal.L.Rev. 1221, 1232,
1253). Such a list as sought here generally
has been deemed non-discoverable in
California practice. (See 13 Grossman
& Van Alstyne, Cal. Discovery Practice
(1972) §30, p. 84).

According to Louisell (Louisell,
Boalt & Wally, Modern Cal. Discovery
92d ed. 192) Interrogatories to Parties,
§5.12, p. 336), “most California courts
do not require this disclosure because
they believe such to be in violation of
the attorney’s work product.” Id. at 79.
As such, the City of Long Beach Ap-
peals Court held that “The identity of
the intended trial witnesses cannot be
compelled without a showing that denial
of such discovery will “unfairly prejudice
the party seeking discovery or will result
in an injustice.” [Citing to former Code
Civ. Proc. §2016(d)].

Interestingly, the Court of Appeals
took even more issue with the portion of
the interrogatory seeking the Plaintiff
to describe the “nature and extent of the
testimony which will be offered by or
through said witnesses.” The
Appeals Court held, “Such an

- The Appeals Court in City of Long Beach v. Su-
perior Court agreed, and drew a distinction
between persons having knowledge of rel-
evant facts and witnesses who will be called
to testify at the trial. “According to the great
weight of authority pretrial discovery rules ¢,
such as ours which allow the discovery of the
identity of persons with knowledge of rele-
vant facts do not sanction compelling the dis-
closure of the non-expert witnesses intended
 be called at trial.” [64 Cal.App. 3d 78].

interrogatory clearly calls for
production of a writing reflect-
ing the attorney’s impressions,
conclusions and opinions and
thus falls within the absolute
work product privilege.” Id. at

“We hold that the order
entered compelling the peti-
tioner to answer [the interroga-
tory at issue] is contrary to the

il’ Continued on page 32
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clear legislative proscriptions against
disclosure and discoverability of writ-
ings embodying an attorney’s impres-
sions, conclusions, opinions, research

or theories ‘under any circumstances.’
Further, its enforcement would thwart the
legislatively expressed policy ‘to preserve
the rights of attorneys to prepare cases for
trial with that degree of privacy necessary
to encourage them to prepare their cases
thoroughly and to investigate not only the

their general damages witnesses? As al-
ways, the answer is going to depend partly
on the phrasing of the interrogatory. If the
interrogatory specifically seeks the identi-
ties of general damages witnesses who
Plaintiff intends to call at time of trial,
then clearly the response should consist
of an objection based on work product
privilege, as discussed in the opinion
above. If the interrogatory seeks the
identities of witnesses having knowledge
of relevant facts pertaining to Plaintiff’s

general damages, then Plaintiff’s counsel
may be remiss in blowing off the question
entirely, as there may be some judges who
agree with the defense and issue a ruling
that plaintiffs may not appreciate.

Going forward, it is probably wise
to learn from clients at an earlier stage
in Discovery who in their life has knowl-
edge about their damages and provide the
identities of these people in response to
interrogatories such as those listed above,

favorable but the unfavor-
able aspects of such cases.”
[Citing to former Code Civ.
Proc. §2016(g)] Such an or-
der, whatever its momentary
advantage, is not calculated
to improve the adversary pro-
cess. Let a peremptory writ
of mandate issue as prayed.”

With the City of Long
Beach v. Superior Court
decision in mind, how should
plaintiffs answer interroga-
tories aimed at discovery of

Going forward, it is probably wise to learn from

clients at an earlier stage in discovery who in

their life has knowledge about their damages

and provide the identities of these people in

response to interrogatories such as those listed
above, subject to work product objections per-

taining to who Plaintiff will be calling at trial.

That way, the defense will have no chance to

block general damages witnesses.

subject to work product objections
pertaining to who Plaintiff will be
calling at trial. That way, the de-
fense will have no chance to block
general damages witnesses. And
if the defense wishes to depose
damage witnesses earlier in litiga-
tion? So be it. Chances are, we
learn valuable information about
our case at an earlier stage, and
that’s always a good thing.

skoksk
Kirill B. Tarasenko is a CCTLA
Board Member. He can be con-
tacted at at (916) 542-0201 or at
Kirill@tarasenkolaw.com.
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Verdict: $1.4 Million

CCTLA Past President Rob Piering and John
Beals won a $1.4-million jury verdict after a seven-
day trial for a six-car motor vehicle collision where the
defense offer was $150,000, and the plaintiff served a
$349,000 CCP 998 demand.

In 2016, a propane truck rear-ended one car, which
was pushed into another car and then into the plaintiff’s
vehicle. Dash camera footage from the truck was ex-
tremely beneficial for the plaintiff despite that fact the de-
fense went all in with an accident reconstruction expert,
biomechanics and full animated simulation. Piering and
Beals used that to their advantage as much as possible,
suggesting the high-tech defense was nothing more than
ared herring.

Plaintiff denied any injuries at the accident scene,
but six days after the crash, presented to a chiropractor.
In his initial appointment, Plaintiff did not complain of
any low-back pain. The chiropractor, however, felt there
were spasms in the low-back region and diagnosed a
lumbar strain.

After several months of chiropractic care, Plain-
tiff was referred for pain management and underwent
a lumbar MRI. That revealed herniations at L3/4 and
L4/5. All other regions of the lumbar spine were clean,
and the treating pain management doctor concluded the
herniations arose out of the crash. Plaintiff received eight
epidural steroid injections in the four years leading up to
trial and also was seen by a spinal surgeon, who opined
our client would need a two-level fusion within the next
seven to 10 years.

Plaintiff was 28 at the time of the crash, worked as a
delivery driver for a local printer and had no pre-existing
back issues. He did have an admitted two-year history of
insidious neck complaints but no real treatment though
he was involved in a minor crash a year before the subject
crash and had four chiropractic sessions for neck and
mid-back pain. He was married with two young children
and had not worked since the date of the crash.

There was no claim for past or future loss of earn-
ings because it was obvious he could work: he chose
not to do so after the crash and became a homemaker.
The biggest challenge to any quality of life impairment
arguments (general damages) was his passion for outdoor
activities, including camping, fishing and deer hunting.
Despite all of our written instructions and constant ad-
vice to the contrary, Plaintiff posted pictures of himself
camping, fishing and hunting after the date of the subject
crash.

The court excluded pictures of the plaintiff with any
(dead) deer, but the defense was able to get a picture into
evidence showing him standing on a mountainous peek

with his deer rifle. That photo was a centerpiece of the
defense’s closing. Knowing the defense would seize on
the activities which the plaintiff was able to continuously
engage in after the crash, Piering and Beals decided to
embrace Plaintiff’s passion and the effort to live life to
the best of his ability from the moment they began voir
dire through closing.

Defense’s accident recon/biomech concluded the rear
impact to Plaintiff’s car was 11.2 mph and frontal impact
into the car in front of him was 8.0 mph. He suggested
the forces were consistent with strain/sprain injury. Pier-
ing and Beals contrasted those opinions with the dash-
cam footage of the incident, vehicle photographs and the
defense medical examiner’s opinion.

Defense IME testified the plaintiff had a chronic
low-back injury from the crash, and while he opined the
herniations were not caused by the crash, he did admit
they were made symptomatic by the crash (bingo!).
Defense IME also opined any future surgery would be
due to pre-existing degenerative issues as opposed to
the crash. The defense IME was a general orthopedic, as
opposed to an orthopedic spine surgeon, and Plaintiff’s
attorneys made much of that because they had the future
surgery opinion.

Plaintiff had no health-care insurance so all past
meds were on a lien. He sought past meds of $89,000
($14,000 was chiro) and future meds of $355,000-
$415,000. Defense had billing expert Tami Rockholt
testify that past meds should be $40,000 and future meds
should be no more than $115,000. She came across very
poorly in trial, wasn’t able to tell how much work she had
put into the file, wasn’t able to tell what the cost of local
pain management services were, testified an ESI should
be $750 whereas an MRI $3,900, and used the 85th per-
centile from a database that she knew very little about as
a magic number for the cost of all past and future meds.

Plaintiff asked for $1.6 million, and after a day of
deliberations, the jury awarded $1.4 million. Past medi-
cals were $89,000; future meds $400,000; past general
damages $150,000; and future, $760,000

Defense argued $40,000, at most, for past meds for
soft-tissue injury, $5,000 for future meds and nothing
for future surgery. Defense gave no numbers for general
damages and argued client’s activities were no differ-
ent after the crash, so if anything was awarded, it should
rather minimal.
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CCTLA COMPREHENSIVE MENTORING PROGRAM — The CCTLA Board has developed a program to assist new attorneys
with their cases. For more information or if you have a question with regard to one of your cases, contact: Dan Glass at
dsglawyer@gmail.com, Rob Piering at rob@pieringlawfirm.com, Glenn Guenard at gguenard@gblegal.com, Chris Whelan at
Chris@WhelanLawOffices.com, Alla Vorobets at allavorobets00@gmail.com or Linda Dankman at dankmanlaw@yahoo.com

FEBRUARY

Friday, Feb. 28

CCTLA Luncheon, Noon

Topic: “The State of the Sacramento Court
and Judiciary: 2020 and Beyond”

Speakers: Judge Russell Hom and
Judge Michael Bowman

Sacramento County Bar Association

(CTLA Member Cost: $35; Non-member, $40

MARCH

Tuesday, Mar. 10

Q&A Luncheon: Noon
Shanghai Garden,

800 Alhambra Blvd.

(across H St from McKinley Park)
(CTLA Members Only

Fri-Sat, Mar. 13-14
CAOC/CCTLA Sonoma

Travel Seminar

Contact CAOC for details: 916-442-6902

Thursday, Mar. 26

CCTLA Problem Solving Clinic

5:30-7pm

Topic: “How to Deal with Difficult Case
Facts and Challenges”

Speaker: John Demas

Location: Arnold Law Firm

(CTLA Members Only; $25

Friday, Mar. 27

CCTLA Luncheon, Noon
Topic: TBA; Speakers: TBA
Sacramento County Bar Association
(CTLA Members Only; $35

APRIL

Tuesday, Apr. 14

Q&A Luncheon: Noon
Shanghai Garden,

800 Alhambra Blvd.

(across H St from McKinley Park)
(CTLA Members Only

Thursday, Apr. 16

CCTLA Problem Solving Clinic

5:30-7pm

Topic: “Taking on the Defense
Biochemical Engineer

Speaker: Travis Black

Arnold Law Firm

(CTLA Members Only; $25

Friday, Apr. 24

CCTLA Luncheon, Noon
Topic: Voir Dire

Speaker: Lawrance Bohm
Sacramento County Bar Association
(CTLA Members Only; $35

MAY

Tuesday, May 12

Q&A Luncheon: Noon
Shanghai Garden,

800 Alhambra Blvd.

(across H St from McKinley Park)
(CTLA Members Only

Friday, May 15

CCTLA Luncheon, Noon
Topic: TBA; Speakers: TBA
Sacramento County Bar Association
CCTLA Members Only; $35

Thursday, May 21

CCTLA Problem Solving Clinic
5:30-7pm; Topic: “Interpleaders”
Speaker: Matthew Erickson

Arnold Law Firm

C(CTLA Members Only; $25

JUNE

Thursday, June 4
5-7:30pm

CCTLA’s 18th Annual Spring
Reception & Silent Auction
Ferris White Home

1500 39th Street, Sacramento

Thursday, June 9

Q&A Luncheon: Noon
Shanghai Garden,

800 Alhambra Blvd.

(across H St from McKinley Park)
(CTLA Members Only

Thursday, June 18

CCTLA Problem Solving Clinic
5:30-7pm; Topic: TBA

Speaker: TBA

Arnold Law Firm

(CTLA Members Only; $25

Friday, June 26

CCTLA Luncheon, Noon

Topic: TBA

Speakers: Bob Buccola, Ryan Dostart
and Robert Nelsen

Sacramento County Bar Association

(CTLA Members Only; $35

Contact Debbie Keller at CCTLA at 916 / 917-9744 or debbie@cgila.com
for reservations or additional information with regard to any of these programs

CCTLA CALENDAR OF EVENTS
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