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Welcome to Fall. By the time this is published, we
should be past the brutal heat of the Sacramento summer.
In case you did not notice, July 2024 saw 21 days above
100 degrees; 13 of those days were above 105 degrees,
and five topped 110 degrees — all new records. Let’s
hope for a cooler trend and a normal September.

Despite the heat, our law practices have persevered.
It appears that everyone I have spoken with about their
practices has said they are very busy. That’s a good thing.
But even though cases are plentiful, and people continue
to need our services, it seems to be the result of insur-
ance companies erecting hurdles to thwart settlement.
The assertion of medical liens against personal-injury-
case recovery has become so significant that it can be a
sub-specialty part of the practice of law. Insurers seem to
be demanding they add lienholder names to settlements
just to make it more difficult for us.

In keeping with CCTLA’s mission of providing our members with education and
tools to fight against the insurers, we will be presenting the most popular and always
needed Liens Seminar this Oct. 4, from 10 a.m. to 2 p,m, at McGeorge School of Law.
This seminar, which will include significant materials, is always a must attend, if not
every year, at least every other year.

We will have a joint education seminar with the local chapter of the American
Board of Trial Advocates (ABOTA), thanks to Sacramento Valley ABOTA President
John Demas, Secretary Michelle Jenni (both CCTLA past presidents) and the ABOTA
members. This program should be a “do not skip” matter on your agenda: master trial
lawyers will provide you with tips and insight to jury voir dire. The program may even
give attendees the opportunity to actually participate and receive constructive advice
and counsel while trying their hand at voir dire. More details coming soon.

We recently held our yearly Spring Reception, again raising funds for Sacramento
Food Bank and Family Services. Due to the generosity of our multiple $1,000 and
$2,500 donors, our larger sponsors (Noah Schwartz/Ringler; Robert Buccola and his
wife Kawanaa D. Carter, MD; Judicate West; and Wilcoxen Callaham) and our silent
and live auctions, we raised more than $113,000. As always, special thanks go to the
Hon. Art Scotland (Ret.) for his time as Master of Ceremonies for the live auction and
his ability to graciously ask for donations in person, and receive them.

Although our listserve is always a great source of information, I feel obligated to
always provide an update about our local courts. Sacramento has seen a significant
number of judicial retirements and appointments during the past year. Hopefully, the
newly appointed judges will help keep the civil trial calendar moving. In fact, as of
Aug. 1, the court has decided that it can assign more cases per day for trials and manda-

Daniel S. Glass
CCTLA President

Continued on page 7
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By: Marti Taylor
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Callaham LLP,
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LORCH v. SUPERIOR COURT
(KIA MOTOR AMERICA, INC.)
2024 4DCA/1 California Court of Appeal,
No. D083609 (May 16, 2024)

PEREMPTORY CHALLENGE TO JUDGE
IS TIMELY IF NOTICE OF ASSIGNMENT
IS MADE BY TELEPHONE

FACTS: Plaintiff Leah Lorch sued Kia Motors. In October
2023, the case was assigned to the Hon. Judge Robert Long-
streth as the trial judge. However, on the morning of Feb. 2,
2024, the parties were notified that the case was being reas-
signed. Judge Longstreth ordered the parties to appear the fol-
lowing Monday, at which time they would be notified of which
judge they would be reassigned. He also informed the parties
that they would have an opportunity to file a peremptory chal-
lenge pursuant to Code of Civil Procedure 170.6 at that time if
they wished.

Later in the day on February 2, 2024, counsel for Plaintiff
received a voicemail from the court’s clerk stating that the case
had been reassigned to the Hon. Judge Timothy Taylor. The
message further stated that if either party wished to exercise a
peremptory challenge, then they should call the court.

An hour after the voicemail, Judge Longstreth issued a
minute order stating the case had been reassigned to Judge
Taylor. In the order, he further noted that the parties had waived
any challenge. Neither party was served with the order.

The following day, Plaintiff’s counsel filed a peremptory
challenge pursuant to Code of Civil Procedure 170.6. The chal-
lenge was rejected by Judge Taylor, who found it to be untimely.

The trial ultimately proceeded with Judge Taylor, and
Lorch lost. Afterwards, Lorch petitioned for a writ of mandate,
contending that the peremptory challenge should have been
granted and requested that the trial court judgment be granted.

ISSUE: When does a peremptory challenge pursuant to Code
of Civil Procedure 170.6 have to be filed to be timely?

RULING: Petition granted.

REASONING: If a party timely files a peremptory challenge
pursuant to Code of Civil Procedure 170.6 in proper form, it
is mandatory to grant the request. Peremptory challenges may
be lodged at any time before a trial or contested hearing. There
are three established exceptions, including if the court utilizes
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a Master Calendar and the party is directed to trial with a Master
Calendar, then the challenge must be made to the judge supervis-
ing the Master Calendar immediately upon announcement of the
assignment.

However, in this case, the exception does not apply where the
assignment was made over the telephone by way of a voicemail
from the clerk. Thus, under the general rule, Lorch’s challenge
was timely.

SHIKHA v. LYFT, INC.
2024 2DCA/3 California Court of Appeal,
No. B321882 (May 17, 2024)

LYFT DOES NOT OWE A LEGAL DUTY
TO IT’S DRIVERS TO CONDUCT CRIMINAL
BACKGROUND CHECKS ON IT’S RIDERS

FACTS: In February 2020, Plaintiff Abdu Lkader Al Shikha was
working as a Lyft driver when a passenger attacked him, stabbing
him in his hands and legs. The attack was sudden and unprovoked.
Unbeknownst to Al Shikha, the passenger had a criminal record.

Although Lyft conducts criminal background checks on its
drivers, it does not similarly screen its passengers.

Al Shikha sued Lyft for negligence based upon its failure to
conduct a criminal background check on his attacker, who had a
long criminal history. Lyft moved for judgement on the pleadings
which the trial court granted. The court concluded that Lyft did

Continued on page 46
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Motion to Compel Arbitration Win for Plaintiffs

By: Daniel Jay

I recently
secured a pub-
lished decision
from the Third
District Court
of Appeal that
represents a big
win for Plain-
tiffs in the fight
against forced
arbitration
agreements bur-
ied in consumer
contracts.' The
court confirmed
prior precedent that held family members
cannot bind a loved one to arbitration by
signing arbitration agreements presented
on admission to a skilled nursing facility
without evidence that they had the legal
authority to bind their family member.

The court also held that signors can-
not bind themselves to arbitration for their
individual wrongful death claims when
they are presented and sign an arbitra-
tion agreement in their capacity as the
legal representative or agent of a family
member. This is a victory? for consumers
beyond just those presented with arbitra-
tion agreements during admission to a
skilled nursing facility.

The case involves a multiple-plaintiff
lawsuit against a skilled nursing facil-
ity in Redding, Windsor Redding Care
Center. When a coronavirus outbreak led
to the deaths of several residents, several
family members of the decedents sued the
facility and its related owners and entities
in both their individual capacities and
as successors-in-interest to the deceased
plaintiffs. The complaint alleges elder
abuse/neglect, fraud, and wrongful death,
among other causes of action.

Defendants moved to compel arbitra-
tion as to four of the Decedents whose
family members signed an arbitration
agreement on behalf of the decedents. The
trial court denied the motion for two key
reasons.

First, on the basis that as to three of
the agreements, there was no evidence
that the signors agreed to arbitrate their
individual claims for wrongful death.
Second, Defendants failed to present evi-
dence the family members who signed the

Daniel Jay,
York Law Firm,
isa CCTLA
Member

agreements had power of attorney or were
otherwise legally authorized to bind the
decedents to arbitration. As to the fourth
plaintiff, the Court found an enforceable
arbitration agreement but exercised its
discretion to deny the motion as to that
plaintiff to avoid the risk of conflicting
rulings from two different tribunals under
Code of Civil Procedure § 1281.2(c).}

The Third District Court of Appeal
affirmed the lower court’s findings. The
3rd DCA affirmed that Defendants failed
to present any evidence that the family
members who signed on behalf of their
loved ones were “agents” or “legal repre-
sentatives” who had the legal authority to
bind them to arbitration.

Because the signors executed ar-
bitration agreements in their capacities
as the purported legal representatives
of their loved ones, the 3rd DCA also
affirmed that those signors did not bind
their individual wrongful death claims to
arbitration since they did not sign in their
individual capacities.

On appeal, the Defendants argued
that the lower court erred in applying
C.C.P. § 1281.2(c) when it declined to
enforce the fourth arbitration agreement.
Subsection (c) states: “This subdivision
shall not be applicable to an agreement to
arbitrate disputes as to the professional
negligence of a health care provider made
pursuant to Section 1295.” Thus, C.C.P.

§ 1295 controls arbitration agreements

in medical malpractice cases and is part
of the Medical Injury Compensation
Reform Act of 1975 (“MICRA”). Defen-
dants argued that the complaint sounded
in medical malpractice or professional
negligence, and therefore the exception in
C.C.P. § 1281.2(c) did not apply.

The 3rd DCA appropriately distin-
guished elder abuse/neglect from medical
malpractice. The court described:

Professional negligence is a negli-
gent act or omission by a health care
provider within the scope of licensed
service that proximately causes
personal injury or wrongful death.

(§ 1295, subd. (g)(2). Whereas elder
neglect, a form of elder abuse, refers
to the failure to provide medical care.
(Welf. & Inst. Code, § 15610.07, subd.
(a)(1); Delaney v. Baker (1999) 20
Cal.4th 771, 783; Avila, supra, 20 Cal.
App.5th at p. 843.) It includes a failure
to provide for personal hygiene, food,
clothing, shelter, and medical care;

a failure to protect from health and
safety hazards; and a failure to prevent
malnutrition or dehydration. (4vila,

at p. 843.) Elder neglect does not refer
to substandard performance of medi-
cal services but rather the failure of
those responsible for attending to the
basic needs and comforts of elderly or
dependent adults, regardless of their
professional standing, to carry out their
custodial obligations. (4vila, at p. 843;
see Fenimore v. Regents of University
of California (2016) 245 Cal.App.4th
1339, 1348-1349.)*

The court correctly analyzed the
difference between neglect and medical
negligence and found the exception for
medical malpractice in C.C.P. § 1281.2 did
not apply.

Overall, this decision is a great step-
ping stone on the path toward eliminating
forced consumer arbitration agreements
in the skilled nursing context and beyond
and preserving the constitutional right to
a jury trial.

' Hearden v. Windsor Redding Care Center, LLC (Cal. Ct. App., June 28, 2024, No.

C098736) 2024 WL 3506986, ordered to be published on July 23, 2024.

2 Forced arbitration is bad for consumers. One AAJ research report described, “More
people climb Mount Everest in a year (and they have a better success rate) than win their con-
sumer arbitration case.” “Forced Arbitration in a Pandemic: Corporations Double Down,” AAJ
(Oct. 27, 2021), available at: https://www.justice.org/resources/research/forced-arbitration-in-a-

pandemic.

3 C.C.P. § 1281.2(c) gives the vourt discretion to deny a motion to compel arbitration even
where it finds an enforceable agreement where “A party to the arbitration agreement is also a
party to a pending court action or special proceeding with a third party, arising out of the same
transaction or series of related transactions and there is a possibility of conflicting rulings on a

common issue of law or fact.”

* Hearden v. Windsor Redding Care Center, LLC (Cal. Ct. App., June 28, 2024, No.

C098736) 2024 WL 3506986, at *4.
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President’s Message

Continued from page one

tory settlement conferences. It had been assigning no more
than 15 on Mondays and Tuesdays. It will now assign up to
25 for each day (See article, page 32).

If you have not noticed, since Aug. 1, the court has
opened up a tremendous amount of earlier dates for trials
and settlement conferences. Prior to Aug. 1, the first avail-
able dates were in 2025. Now they appear to potentially be
only a month or two out. More judges have been assigned
to civil cases, and we can all hope that cases that need to be
tried will be able to find a courtroom and judge.

With regard to federal court, for those who end up
there, it remains the most impacted and overworked in
the country. Sacramento Superior Court Judge Dena M.
Coggins has been confirmed by the Senate and will fill a
judgeship on the US District Court for the Eastern District
(Sacramento) in September. That is when Chief Judge Kim-
berly Mueller accepts senior status and Judge Troy Nunley
becomes chief judge for the district. It is not known how
this will affect civil cases in the district, but the addition of
another judge has to helpful.

As a final note, CCTLA held its first joint mixer with
the Solo and Small Practice section of the Sacramento
County Bar Association. This was a success, with approxi-
mately 50 people attending and taking the opportunity to
place a name with a face and generally meet other mem-

ERNEST A. LONG
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bers.

Great thanks to CCTLA Board member Ognian Gavrilov for
offering his restaurant (58 Degrees and Holding Company) and
providing complimentary appetizers. Special thanks to CCTLA
and Solo/Small Practice member Brittany Berzin for suggesting the
mixer and following through on this joint venture.

I hope to see more of our 400+ members as the year progresses
— at social functions, educational events and in trial.
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What Is the Defense
Up to Now?

By: Daniel E. Wilcoxen

On June 6, 2024, the 4th Dis-
trict Court of Appeals, San Diego,
certified for publication the case of
plaintiff and appellant, David Aud-

Daniel Wilcoxen,
Wilcoxen Callaham,

Boiasr?j(l:\jl:;rrl;\pt;er ish v. David Macias, et al. Audish v.
and a CCTLA Macias, 102 Cal.App.5th 240 (2024).

The Court in its order stated, “The
opinion in this case filed May 21,
2024, was not certified for publication. In appearing the
opinion meets the standards for publication specified in Cal-
ifornia Rules of Court, Rule 8.11105(c), the request pursuant
to Rule 8.11120(a) for publications are granted.”

The case deals with cross-examination of a life-care
planner and dealt with the issue of whether or not the de-
fense should be allowed inquiry into the plaintiff’s future
eligibility for Medicare benefits.

The trial court allowed the defense to question the
plaintiff’s life-care planner in that regard. Originally, the
case was not certified for publication. However, a group of
defense firms petitioned the 4th District to certify the case
for publication.

Recovery of the plaintiff in the case was zero for past
and future general damages, and only $32,790 for future
medical expenses, despite the fact that the plaintift’s life-
care planner rendered an opinion that the future medical ex-
penses would be $1,417,146.

The appellate court
considered whether or not
the trial court abused its
discretion by permitting the
defense to make this inquiry
concerning whether or not
the plaintiff would be eli-
gible for Medicare in the fu-
ture, and whether or not the
expert took this potential
eligibility into account in
rendering the expert opinion
of future medical care.

Plaintiff’s attorney
objected on the sole ground
of relevance. This was
obviously a poor choice.

No objection on the basis
of violation of the Collat-
eral Source Rule was made

Past President

and found by defense counsels’ questioning of the life-care
planner regarding Medicare eligibility.

The appellate court discussed the Howell case and the
Corenbaum v. Lampkin case (2013) 215 Cal.App.4th 1308,
and Pebly v. Santa Clara Organics (2018) 22 Cal.App.5th
1266, both of which came after Howell. The Howell case
obviously said bills were not relevant to medical expense;
only the amount that was paid and that dealt with past medi-
cal expenses. These two cases, and the Audish case were
discussed as the Court’s conclusion that it was not an abuse
of discretion to admit limited evidence about plaintiff’s
Medicare eligibility and the amounts Medicare might pay
for plaintiff’s future medical expenses.

Further inroads into this area can be found in two
cases, Cuevas v. Contra Costa County (2017) 1 Cal.App.5th
163, and Stokes v. Muschinske (2019) 34 Cal.App.5th 45,
which held it was an abuse of discretion to exclude evidence
of future insurance benefits that might be available under
the Affordable Care Act. Stokes found no error when the
defense referenced past medical insurer of the plaintiff and
future eligibility for Medicare and Social Security.

Thus, the Audish decision is very dangerous and gives
a basis for the defense on cross-examination of the life-care
planner to bring Medicare’s limited payments into play for
future medical care costs that the life-care planner used.

Therefore, it should be
the job of every plaintiff’s
attorney to read the Aud-
ish case and realize the
poor job that was done in
prosecuting this case by the
plaintiff’s attorney in fail-
ing to appropriately object
to this line of questions
under the Collateral Source
Benefit Rule as to opposed
to relevance.

This seems to be
something that should be
addressed by the legislature.
I presented this case and all
the documentation to CAOC
to attempt to see if there is
something that could clarify
this that would be in the
nature of legislative effort.
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From Red Lobster to the Nursing Home:
Private Equity is Coming for Everything You Love

By: Virginia Martucci

On May 19, 2024, news splashed
across the Internet that would dev-
astate shrimp and seafood lovers
everywhere. Red Lobster, once the
largest casual seafood dining chain in
the country, filed for Chapter 11 Re-
organization Bankruptcy. The news
no doubt crushed Red Lobster’s loyal
fanbase. From its $20 all-you-can-eat
shrimp to its famous cheddar biscuits,
Red Lobster has been a staple of ca-
sual seafood dining for decades.

The bankruptcy filings reveal a
bleak chain of events leading to the
company seeking reorganization. The
declaration of Red Lobster Manage-
ment LLC’s Chief Executive Officer
filed in support of the bankruptcy first-day motions details
several financial and operational challenges that led Red Lobster
to seek bankruptcy protection.

The declaration claims the bankruptcy filing was caused by
“a difficult macroeconomic environment, a bloated and under-
performing restaurant footprint, failed or ill-advised strategic
initiatives, and increased competition with the restaurant indus-
try.”? Another factor precipitating the filing was “unfavorable
leases” priced above market rates:

“the Company currently leases 687 locations (247 in
Master Leases and 440 individual property leases). In
2023, the Company spent approximately $190.5 million
in lease obligations, over $64,000,000 of which related to
underperforming stores. Given the Company’s opera-
tional headwinds and financial position, payment of lease
obligations associated with non-performing leases has
caused significant strains on the Company’s liquidity.”

However, what the declaration fails to acknowledge is that
the ill-advised strategic initiatives and “unfavorable” leases
were self-imposed by Red Lobster’s ownership. In reality, the
downfall of Red Lobster resulted in large part from unregulated
private equity, which Red Lobster’s network of affiliated com-
panies welcomed into its business in 2014.

Private equity firms are traditionally known for
acquiring distressed companies, turning them
around, and selling them for profit.
They are also known for buying
companies and selling them piece-
meal to maximize profits for in-
vestors. Most private equity firms
use capital from both institutional
investors and high-net-worth indi-
viduals in combination with large
amounts of debt.

In 2014, Golden Gate Capital,
a private equity firm based in San

Virginia Martucci,
York Law Firm,
isa CCTLA

Board Member

Francisco, purchased Red Lobster for $2.1 billion cash from a
company called Darden Restaurants.* Darden owns other culi-
nary bastions such as Olive Garden and LongHorn Steakhouse.’

In conjunction with that transaction and to recoup costs,
Golden Gate Capital turned around and sold the real estate for
500 restaurants in a deal with American Realty Capital Proper-
ties, Inc., a publicly traded real estate investment trust company.
It sold the real estate for $1.5 billion in a sale-leaseback transac-
tion. The properties sold were described in a press release as
“high-quality” and “premium.” ¢ The rental agreements includ-
ed baked-in yearly increases in rents.

A sale-leaseback is where an owner sells property and
leases it back from the new landlord. It can be a way to increase
liquidity quickly while allowing the lessor to continue to occupy
the property and run its business.

After the 2014 transaction, Red Lobster became a lessor
of property it previously owned, at rents well above market
value. This significantly increased its costs. The leases were
“triple-net” leases, which means Red Lobster was responsible
for nearly every cost of the property
(taxes, insurance, op-
erating expenses).’
This resulted in
Red Lobster

Continued to page 12
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Continued from page 11

paying hundreds of millions of dollars per
year in rent, including for locations that
the bankruptcy called “underperform-
ing.”

Golden Gate Capital went on to sell
Red Lobster in pieces over the next few
years. It sold a 25% stake to a seafood
supplier called Thai Union a couple
years after the initial deal for more than
$500 million.® At some point during the
pandemic, Golden Gate Capital offloaded
its remaining stake to Thai Union and
several other investors.’

Thai Union had an incentive to
make sure Red Lobster continued to buy
shrimp, given it was one of Red Lobster’s
biggest suppliers. This incentive appar-
ently gave rise to the endless shrimp
promotion created by former CEO Paul
Kenny. The promotion was so popular
(and marketed so heavily), that stores ran
out of certain kinds of shrimp. However,
the $20 endless shrimp promotion could
not save the troubled company (Cue the
jokes that the $20 endless shrimp deal
bankrupted the company).

In reality, it wasn’t the $20 shrimp
deal that caused its downfall. The down-
fall resulted from its ownership selling
Red Lobster’s most valuable assets (real
estate) to recoup its investment, leasing
it back at above market rates, and then
dumping it once it had squeezed enough
capital out of it while saddling it with
debt.!

Why does this shrimp-tastrophe
matter and how does it relate to nursing
homes?

Private equity firms aren’t just
coming for the endless shrimp. They are
steadily infiltrating and investing in the
healthcare industry. This includes buying
physician practices, hospitals, and skilled
nursing facilities.!

Why is it bad when private equity
owns nursing homes and hospitals?

Many studies support that private
equity ownership in healthcare is associ-
ated with increased hospital-acquired
events (think pressure ulcers, foreign
objects retained after surgery, falls, and
infections).!? This includes an increased
chance of death."

Researchers believe an increase in
adverse events results from decreased
staffing levels and failure to adhere to
protocols meant to ensure patient safety.

Why do private equity-owned facili-
ties have less staffing and safety proto-

cols? Because both cost money. Private
equity’s primary focus is on reducing
costs. In nursing homes, they do this by
decreasing the number of overall staff
(the number of nursing hours per patient,
per day). Or by decreasing the hours of
more skilled staff like registered nurses
(who cost more) and instead relying
heavily on licensed vocational nurses and
certified nurse assistants." The Centers
for Medicare & Medicaid Services (CMS)
reported that one study found in the two-
to-three years after private equity invests
in a nursing home, registered nurse staff-
ing levels decrease by as much as 6%."
Private equity owners of skilled nurs-
ing facilities often employ the same sale-
leaseback transactions as Red Lobster’s
owners did. They acquire facilities, sell
the real estate to a related company, and
then lease back using triple-net leases.
They charge themselves exorbitant rents
well above market prices for outdated
facilities as a way to siphon funds from
the facility that could go to patient care.

Instead, this money is funneled through
a related entity to fund their next project,
while saddling facilities with debt. When
the debt gets too much to handle, these
firms sell the facilities or file for Chapter
11 and reorganize while wiping out their
debt. They do so with essentially little to
no consequences.

Keep in mind that in the nursing
home context, losses born by the facili-
ties are typically passed onto taxpayers
because most facilities are primarily state
and federally funded through Medicare
and Medicaid.

What private equity did to Red
Lobster is important because it’s typical
of what private equity does to most in-
dustries. In healthcare, what’s at stake is
human beings instead of endless shrimp.

Red Lobster serves as a cautionary
tale of the ever-growing risk to our com-
munities and the economy of unregulated
private equity. It highlights why private
equity needs to be regulated in the health-
care industry and others.

! Declaration of Jonathan Tibus in Support of Debtors’ Chapter 11 Petitions and First Day
Relief, (May 19, 2024), In Re: red Lobster Management, LLC, et al., Case No. 6:24-bk-02486-
GER, available at: https://document.epiqll.com/document/getdocumentbycode?docld=4334036

&projectCode=RLR&source=DM.
21d. at31.3
*1d. at § 38.

* “Darden Announces Sale of Red Lobster to Golden Gate Capital for $2.1 billion,” (May
16, 2014), available at: https://www.prnewswire.com/news-releases/darden-announces-sale-of-
red-lobster-to-golden-gate-capital-for-21-billion-259511991.html.

5 Darden Restaurants, https://www.darden.com/.

¢ “American Realty Capital Properties Closes $1.5 Billion Red Lobster Sal-Leaseback
Transaction,” (July 28, 2024), available at: https://www.prnewswire.com/news-releases/ameri-
can-realty-capital-properties-closes-15-billion-red-lobster-sale-leaseback-transaction-268936111.

html.

7 James Surowiecki, “Private equity and mismanagement: Here’s what really killed Red
Lobster,” Fast Company (May 23, 2024), available at: https://www.fastcompany.com/91129776/
what-really-killed-red-lobster-bankruptcy-private-equity.

81d.
?1d.

19 For a better and more fun synopsis of this transaction, check out the video posted by

TikTok creator @jackmacbarstool.

' Judith Garber, “The rising danger of private equity in healthcare,” Lown Institute (Janu-
ary 23, 2024), available at: https://lowninstitute.org/the-rising-danger-of-private-equity-in-

healthcare/.

12 Kannan S, Bruch JD, Song Z. Changes in Hospital Adverse Events and Patient Outcomes
Associated With Private Equity Acquisition. JAMA. 2023;330(24):2365-2375. doi:10.1001/

jama.2023.23147.

13 Aine Doris, “When Private Equity Takes Over Nursing Homes, Mortality Rates Jump,”
(May 18, 2023), available at: https://www.chicagobooth.edu/review/when-private-equity-takes-

over-nursing-homes-mortality-rates-jump.

4 Borsa A, Bejarano G, Ellen M, Bruch JD. Evaluating trends in private equity ownership
and impacts on health outcomes, costs, and quality: systematic review. BMJ. 2023 Jul 19;382:
¢075244. doi: 10.1136/bmj-2023-075244. PMID: 37468157, PMCID: PMC10354830.

15 Disclosures of Ownership and Additional Disclosable Parties Information For Skilled
Nursing Facilities and Nursing Facilities; Definitions of Private Equity Companies and Real
Estate Investment Trusts for Medicare Providers and Suppliers, CMS (November 15, 2023),
available at: https://www.cms.gov/newsroom/fact-sheets/disclosures-ownership-and-additional-
disclosable-parties-information-skilled-nursing-facilities-and-0.
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Protect & Maximize
Your Settlement )

mepivest  Dollars

Medivest is an industry leader with 25+ years of experience
in Medicare Secondary Payer solutions. No one has more
experience. We offer a variety of settlement solutions including:

+ Medicare Set-Aside Reports

« Medical Cost Projection Reports

» Professional Administration

« Trust Advisor Services Carol LaFollette
¢ E tive Vice President of Sal
For any questions contact Carol LaFollette at xecu IV§]8IC;3§ Sslse;go aes

clafollette@medivest.com

877.725.2467 | medivest.com | info@medivest.com

4250 Alafaya Trail, Suite 212-322, Oviedo, FL 32765
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Important new laws have gone into
effect that provide significant protections
for California consumers and renters.

These laws i t f t 1
e o NEW [@aws provide greater
tional tools for protecting and enforcing
the rights of Californi d T
et s e oo protections for consumers
ernmental, individual, and class actions.\

This article highlights th 1 1 : 1
e cameenn e @Nd renters in California
Ban; the Right to Repair Act; and Califor-
nia’s Cap on Rental Security Deposits. By lan Barlow

SB 478: California’s Ban
on ‘Junk Fees’

Hidden charges and fees unfortunately pervade consumer Section 1770(a)(29) is also subject to
transactions. They affect purchases for event tickets, rentals, CLRA pre-suit notice requirements for
hotel stays, food delivery, and other e-commerce. They are any action involving a request for dam-
deceptive and frustrating. California has recently taken stepsto  ages. Id. § 1782.
address this practice. SB 478 has been called California’s “Junk However, the new law includes sev-
Fee Law,” the “Honest Pricing Law,” the “Drip Pricing Law,” eral exceptions. For example:
and “Hidden Fees Statute.” All of these names are appropri- @ Taxes and fees imposed by a gov-
ate; SB 478 essentially requires transparent pricing: the price a ernment entity do not have to be included
consumer sees should be the price they pay. in the advertised price;
SB 478 became operative law as of July 1, 2024, adding @ While handling fees must be
a provision to the California Consumer Legal Remedies Act included, businesses can exclude reason-
(“CLRA”) that makes it illegal to advertise, display, or offer “a able shipping and delivery charges;
price for a good or service that does not include all mandatory @ Certain financial entities already
fees or charges.” Cal. Civ. Code § 1770(a)(29). Accordingly, all required to comply with particular
fees, with a few exceptions, must be disclosed to consumers at federal, state or regulatory disclosure lan Barlo
the outset of the transaction and represented in the advertised requirements are exempt; K an bariow,
. . . ershaw Talley
purchase price. @ Certain broadband internet Barlow PC
As with all CLRA claims, violations of section 1770(a)(29) services complying with FCC consumer s 2 CCTL /-\’
can be brought as an individual or class action and make the labeling requirements are not included; Board Member
following relief available: actual damages (no less than a total @ Grocery store- or distributor-
of $1,000 if a class action); injunctive relief; restitution; punitive  owned delivery services that deliver food items from the gro-
damages; and attorney fees. Cal. Civ. Code § 1780(a) and (e). cery store or distributor to a consumer are exempt; and
Additional monetary remedies are available for consumers who @ Restaurants, bars, and grocery stores are not required

to include mandatory fees and charges for food and beverage
items in prices advertised to consumers. However, they must be
clearly and conspicuously disclosed.

Cal. Civ. Code § 1770(2)(29)(A)(1)-(ii), (B)-(D). The law
also does not apply to purchases of goods and services made for
commercial purposes. Id. § 1761(a)-(b).

The California Attorney General’s Office has created a
helpful webpage that includes FAQs on SB 478. See https://oag.

ca.gov/hiddenfees; see also https://oag.ca.gov/system/files/at-
tachments/press-docs/SB%20478%20FAQ%20%28B%29.pdf.

SB 244

California’s Right to Repair Act
The Right to Repair or Fair Repair movement has steadily
gained traction across the United States. Advocates argue that
manufacturers should make diagnostic tools, repair manuals,
and replacement parts available to consumers consistent with
consumers’ product ownership rights, to make product owner-
ship and repair more cost effective, as well as reduce e-waste

Continued on page 16

are a “senior citizen or a disabled person.” Id. § 1780(b)(1)-(2). Fall 2024 — The Litigator 15


https://oag.ca.gov/hiddenfees
https://oag.ca.gov/system/files/attachments/press-docs/SB%20478%20FAQ%28B%29.pdf

Continued from page 15

and promote sustainability. Organizations
such as The Repair Association (repair.
org) and US PIRG (pirg.org) have helped
push the envelope and influence state
legislation to advance consumer and
environmental protections, create job op-
portunities, and enhance product quality
and longevity.

California was one of four states to
pass Right to Repair legislation in 2023
alone. Other states include New York,
Colorado, and Minnesota. See National
Conference of State Legislatures, ncsl.
org, Right to Repair 2023 Legislation, at
communication/right-to-repair-2023-
legislation. Governor Newsom signed
California’s Right to Repair Act in October 2023, and it went
into effect on July 1, 2024.

The new law broadly covers electronic devices—such as
cell phones and laptop computers—and appliances and requires
manufacturers to make repair guides, parts and diagnostic tools
available to product owners, service and repair facilities, and
service dealers “on fair and reasonable terms.” Cal. Pub. Res.
Code § 42488.2. The statute is expressly intended to “provide
a fair marketplace for the repair of electronic and appliance
products and to prohibit intentional barriers and limitations to
third-party repair.” Id. § 42488.1.

For products priced between $50 and $99.99, manufacturers
must make documentation, parts, and tools available for at least
three years after the last date the product was manufactured,
regardless of warranty periods.

For products priced $100 or more, manufacturers must
make such documentation, parts, and tools available for at least
seven years after the product was last manufactured, regard-
less of warranty periods. It also encompasses electronic, and
appliance products sold outside of direct retail, including to
schools, businesses, and local governments. Cal. Pub. Res. Code
§ 42488.2(j)(3)(A).

California’s law is in many ways broader than the Right to
Repair laws enacted in other states. For instance, California’s
Right to Repair Act covers products manufactured and first sold
in California on July 1, 2021. /d. By contrast, New York’s Right
to Repair law applies to products first sold or used in New York
on or after July 1, 2023. N.Y. Gen. Bus. Law
§ 399-nn(2).

However, California’s Right to Repair
Act also includes several exceptions. For
instance, the law does not apply to alarm
systems or video game consoles. Cal.
Pub. Res. Code § 424882.2(j)(3)(B)(ii)-
(iii). It also carves out equipment catego-
ries, including agricultural, construction,
industrial, and forestry equipment. /d. §
424882.2(j)(3)(B)(i). Furthermore, the law
states that companies are not required to di-
vulge trade secrets or source code or license
intellectual property, “except as necessary to

comply with this section.” Id. § 424882.2(c).

A private right of action provision was included
in a similar bill but it was unsuccessful. This a\Act
only provides for public enforcement by city, county,
city and county, or state entities. It allows for penal-
ties to be imposed on companies that knew or should
have known that it violated the Act in the amount of
$1,000 per day for the first violation, $2,000 per day
for the second violation, and $5,000 per day for the

third and subsequent violations. Cal. Pub. Res. Code
§ 424882.3.

AB 12
Rental Security Deposit Caps

California also recently enacted a law intended
to address housing accessibility and affordability in
the state. To be sure, roughly 45% of households in
California are made up of renters, compared to 35% nationwide.
See Public Policy Institute of California, ppic.org, California’s
Renters, at hitps://www.ppic.org/blog/californias-renters/. As
0f 2022, close to 17 million Californians were tenants. Ten-
antstogether.org, Snapshot of Tenants in California 2022, at
https:/www.tenantstogether.org/sites/tenantstogether.org/files/
TT%20Tenant%20snapshot%202022.pdf. Median rent across all
bedroom and unit types in California is roughly $2,850 (Zillow.
com, California Rental Market, at https:/www.zillow.com/_
rental-manager/market-trends/ca/) and approximately $1995 in
Sacramento (id. at https:/www.zillow.com/rental-manager/mar-
ket-trends/sacramento-ca/).

As of July 1, 2024, AB 12 limits the amount certain rental
housing providers can charge for a security deposit to one
month’s rent. Cal. Civ. Code § 1950.5(c)(1). The new law does
not apply to security deposits collected or demanded before July
1,2024. Id. § (¢)(5).

It also does not apply to smaller rental property owners
who own two or fewer rental properties and no more than four
total dwelling units. For those landlords, they are limited to
charging no more than two months’ rent for security deposits.
Id. § 1950.5(c)(4)(A)(ii). However, if the prospective renter
is a servicemember, even smaller landlords are required to
limit security deposits to no more than one month’s rent. /d. §
1950.5(c)(4)(B).

A landlord’s bad faith claim or retention of security de-
posits or any portion of security deposits in violation of Civil

Code section 1950.5 may subject the landlord

to “statutory damages of up to twice the
= amount of the security, in addi-
*\ tion to actual damages” and
=& . the landlord “shall have the
~—— burden of proof for establish-
ing any authority “to demand
additional security deposits.”
Cal. Civ. Code § 1950.5(1).
For a short video over-
view of the above laws,
please visit:_https:.//voutube/_
cB8kGg3AgNg?si=6rvqDe
kguAKSshl.”
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KAYVAN HADDADAN, M.D.

ADVANCED PAIN DIAGNOSTIC & SOLUTIONS

Kayvan Haddadan, M.D., is board-certified in
pain medicine, physical medicine and
rehabilitation. As the founder, GEOQ and
medical director of Advanced Pain Diagnostic
& Solutions, he ensures that his patients
receive the very best care by taking a
comprehensive approach to pain management
and taking the time to find the best treatment
for individuals under his care. He understands
that pain can be psychological as well as a
physiological response and strives to provide
his patients with mimimally invasive,
comprehensive options 1o ensure that they
maintain better overall well-being in the

long run.

What types of pain does your practice treat?
Our medical professionals treat chronic pain
conditions including but not limited to:
Whiplash, pain after back or neck surgery,
spinal pain, sciatica/nerve pain , jointand
arthritis pain, peripheral nerve pain,
muskuloskeletal pain and injuries, cancer pain,
degenerative disc disease, diabetic nerve pain,
and depression post MVA.

Most medical conditions involving pain are
resolved through the body’s normal healing
process.

What iype of insurance do you accepi?

We work on liens. We also accept medical
payments (Medpay) and various private and
commercial insurances. For more inquiries,
you can reach the office at the contact
information below.

Do you only treat chronic pain?

No! At APDSS, we specialize in interventional
pain management, providing comprehensive
care for individuals experiencing both acute
and chronic pain. Our commitment to
efficiency ensures that we are able to
accommodate patients within a timely and
reasonable appoiniment schedule.

apdss.com | 976-953-7571 ext. 117\ Pl@apdss.com
Muttiple locations: Sacramento, Roseville, Davis,
Yuba City, and Folsom

Advanced
Pain Diagnostic
& Solutions
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CCTLAs Spring Recel:)tion:

Annual Awards & Sacramento Food Bank Support

-
]

Oth CCTLAREEED HONE SilentAuct — % { ‘el

CCTLA President Dan Glass, left, and Major wSamantha Ramsey and D
Donor Noah Schwartz / Ringler Associates (CTLA's Joe Ramsey Professionalism Award

CCTLA’s 2024 Spring Reception on June 6 honored two members with its an-
nual awards and raised $113,196 for Sacramento Food Bank and Family Services.
William Callaham, of Wilcoxen Callaham, received CCTLA’s annual Morton L.
Friedman Humanitarian Award. Daniel Glass, Law Office of Daniel S. Glass and
CCTLA’s current president, received the Joe Ramsey Professionalism Award.
Nominations from the membership for these honors are requested by the CCTLA
board each year. The event, attended by 165, was held at the home of Amy and
Chris Woods, and CCTLA extended a special thank-you to them for their hospital- : y !
ity and generosity. Miner’s Leap Winery’s donation of all the wine for the recep- William Callaham, right, received CCTLA's
tion, which it has done for the last three years, also was greatly appreciated. Morton L. Friedman Humanitarian Award

- Jli* : j ~' 7 '-M_ More on page 20

| N

Justice Art Scotland (Ret.) Judge Emily Vasquez (Ret.)and  Noah Schwartz and Hostess Amy Wood (CTLA Board Member and Host Chris Wood
Judge Geoffrey Goodman (Ret.) with Blake Young, SFBFS CEO/President

| Left: Judge David Brown
(Ret), Judge Russell Hom
(Ret) and Sharon Camissa

Right: Aariya Shergill, Goldy
Shergill, Sunsaara Shergill
and CCTLA Vice President
Amar Shergill




SPrmg Receptton

(Continued from page 19)

. CCTLA Board Membé-r lan Barlow, Kellen Ray,Board Mmber Dri | ers,
(CTLA Past President Shelley Jenni and Board Member Marti Taylor

Above: Brad Schultz, Rick Crow, David
Smith and Cynthia Crow

Right: Shanon Kegler,

Taylor Keller, Colleen McDonagh
and CCTLA Executive Director .
Debbie Keller Above: Judge Jerome Price, Sean Musgrove

and Nena Musgrove

SPECIAL THANKS TO

MINER’'S / LEAP
WINERY

FOR THEIR GENEROUS WINE
DONATION FOR CCTLA'S SPRING
RECEPTION HELD ON JUNE 6TH!

The CCTLA Board extends

Miner’s Leap Winer
54250 South EI{)iver Roa(}if a Special Th_ank You
Clarksburg, CA 95612 to our reception hOStS,
Phone: (916) 882-1000 Chris & Amy Wood
for their hospitality and
Hours: Friday, Saturday & Sunday generosity for this year’s
12:00 p.m. to 5:00 p.m. Spring Reception

20 The Litigator — Fall 2024



SILENT AUCTION

DONORS

Joseph Babich

Bob & Patricia Bale

Bokeh Creatives

Robert Buccola
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CAOC
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Fairytale Town
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Laughs Unlimited
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to CCTLA’s 2024 Spring Reception
Sponsors & Silent Auction Donors!
We raised $113,196 for the Sacramento
Food Bank & Family Services!

MAJOR SPONSORS

Offices of Noah S. A. Schwartz at Ringler - $10,000

Robert A. Buccola & Dr. Kawanaa Carter - $5,000
Judicate West - $5,000 » Wilcoxen Callaham LLP - $5,000

Advanced Pain Diagnostic & Solutions - $2,500
Capitol Park Wealth Management - $2,500
Creative Legal Funding - $2,500 « Del Rio & Caraway PC - $2,500
Dr. Jess’Mind Care Center - $2,500 - Kershaw Talley Barlow - $2,500

$1,000 SPONSORS

Advantage MRI
Alcaine Halterbeck Investment Group,
A Member of D.A. Davidson & Co.
Ron A. Arendt, Inc. - Attorney/Mediator
Bob & Patricia Bale
The Law Office of Black & DePaoli, APC
Honorable Cecily Bond (Ret.)
California Pain Center
Cutter Law, PC
Demas Law Group
Doyle & O'Donnell
Eason & Tambornini
Expert Legal Nurses
Foos Gavin Law Firm
Anthony J. Garilli
Gavrilov & Brooks
Honorable Richard L. Gilbert (Ret.)
& Amanda Gilbert
Gingery Hammer & Schneiderman, LLP
Daniel S. Glass
Guenard & Bozarth, LLP
Law Office of Kenneth D. Harris
Huseby Global Litigation
lkuta Hemesath, LLP
JAMS
Legal RN Solutions
Ernie & Kathy Long | Ernest A Long ADR
Manzoor Law Firm, Inc.
McGeorge School of Law
Moe’s Process Serving, Inc.
Robert Nelsen
NorCal Advocates

Phoong Law
Piering Law Firm
Jo Pine

Honorable Raul Ra

mirez (Ret.)

ADR Services, Inc.
Eric Ratinoff Law Corporation
Record Retrieval Solutions
River City Attorney Support, Inc.
Dave & Laurel Rosenthal | Rosenthal Law

Schaff Law Firm

Honorable Art Scotland (Ret.)

& Sue Scotland
Bill Seabridge

Smith Zitano Law Firm

Stawicki Anderson
Law Office of Mark

& Sindlair
R. Swartz, PC

Tarasenko Law Firm

Telfer Law
Tiemann Law Firm
University Medical
Van Camp ADR
VERITEXT

Imaging

Jack Vetter Law Offices
Chris & Linda Whelan

Law Offices of Christopher H. Whelan, Inc.
Parker White Mediation

York Law Firm
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Hablamos Espaiiol

The Alcaine Halterbeck
Investment Group can
help your client with all their
investment planning needs.

Structured
Settlements

* ASSET MANAGEMENT
* PRESERVATION STRATEGIES

Carlos Alcaine Steve Halterbeck, RSP

« SETTLEMENT PLANNING Senior Vice President, Financial Advisor, Vice President, Financial Advisor
Portfolio Manager  CA License #0A81941 CA License #0F23825
* ASSET MANAGEMENT FOR
PROFESSIONAL FIDUCIARIES
ALCAINE HALTERBECK D‘A‘ DAVIDSON
INVESTMENT GROUP
A Member of D.A. Davidson & Co. member SIPC ©

(916) 581-7540 | 2901 Douglas Blvd., Suite 255 | Roseville, CA | alcainehalterbeckig.com

D.A. Davidson does not provide tax or legal advice. Please consult with your tax and/or legal professional for guidance
on your specific situation.

Clower | aw

Does your client receive public benefits (like SSI, Section 8 housing, Medi-Cal)?
Did you just work hard to receive a positive result for your client? S
Do you want to ensure that your client knows all of the options available? "
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* Settlement planning (determining the best course of action for your client)

* Special Needs Trusts (drafting, funding, notifications to the proper agencies)

* Estate planning, probate, conservatorships (if needed)

* Free 30 minute consultation for personal injury attorneys

6207 S. Walnut St. Suite 400 | Loomis, CA 95650 CLOWER
aclower@clowerlaw.com | www.clowerlaw.com | 916.652.8296 L e LAWoes
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wilg SAVE THIS DATE!

CCTLA’s Holiday Reception
and Annual Meeting

2

=
" & Installation of the ‘
' 2025 CCTLA Officers and Board \
Date-: Thursday, December 4, 2024
Time: 5:30 p.m. to 7:30 p.m.
: Location: The Sutter Club
1220 9th Street, Sacramento
( -

CCTLA will be making a donation to Mustard Seed School for the
holidays, and we invite members to join in.

Sponsorship Levels available for this reception: Platinum $2,500 — Gold $1,500 — Silver $500
Contact Debbie Keller at debbie@cctla.com to secure your sponsorship.

Judge Brian R. Van Camp

Superior Court of CA, County of Sacramento (Ret.)

i IKUTA HEMESATH LLP

Medical Malpractice Attorneys

Trial Judge - Sixteen Years
Private Practice - Twenty-three years

AREAS OF EXPERTISE:

* Business & Commercial
* Real Estate

* Employment Matters

* Partnership & Shareholder
Disputes

» Compex Civil Litigation

gﬁs’(mm‘(% z -

: f:, ey California’s Trusted Medical Malpractice

= - Attorneys

Morthern CA Oifios Headquartars Los Angeles Office
Van Camp 2626 Fair Oaks Bhvd 5te 100 1327 N Broadway 145 5 Bpring 5t Ste 850
‘Faoramento, CA 95854 Banta &na, CA SI706 Los Angelss, CASDI1Z
ARBITRATION e MEDIATION
840-228-5654

(916) 515-8442 or VanCampADR.com
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Northern California
Workers Compensation Attorneys

We work with Personal Injury
attorneys to help them maximize their
case, and pay referral fees as well.

YORK

LAW FIRM

A Trusted Sacramento Elder Abuse,

YORK LAW FIRM

1111 Exposition Blvd, BLDG 500
Sacramento, CA 95815

Tel: 916-643-2200

Fax: 916-643-4680
www.yorklawfirm.com

CALIFORNIA

PAIN CENTER

Dr. Dennis Yun

approaches pain management with a multi-disciplinary and
collaborative perspective. His training and board certification

in Anesthesiology and Pain Medicine have provided him the
knowledge, technique and experience to diagnose and
treat acute and chronic pain conditions.

His expertise includes regenerative medicine, spinal cord
stimulation and minimally invasive procedures. utilizing
ultrasound and flucroscopic (x-ray) guidance.

New Referrals:
referral.capaincenter.com

Clinic Address:
2893 sunrise Blvd., Ste. 101,
Rancho Cordova, CA 95742

Office: 4156-233-9994 x 101 Web:
Fax: 415-578-7996 Email: info@capaincenter.com

Parker White
Mediation

Parker White
Mediation

W

ParkerWhiteMediation.Com
555 University Avenue ¢ Suite 282
Sacramento, CA 95825
916/ 822-7030
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WILL 2025
BRING AN END

O BALANCE BILLING?

By: Drew Widders

This article serves as an update
to one I wrote in 2022, prompted by
recent developments and disclosures
related to the “No Surprise Act.” Re-
cently, a colleague and I received de-
tailed “No Surprise” disclosures from
UC Davis, which are now available

Drew Widders, on hospital websites and provided
Wilcoxen Callaham,  to patients upon treatment. These
LLP, is CCTLA disclosures emphasize that surprise

Board Secretary billing is improper and should be
reported to CMS.

As we approach the third anniversary of the federal No
Surprise Act, signed by former President Donald Trump on
Dec. 27, 2020, it is essential to reassess the impact and ongo-
ing challenges of balance billing, particularly in light of these
recent developments. Despite these apparent protections, I still
encounter balance bill liens regularly. My new lien letter to the
hospitals will now incorporate the “No Surprise” disclosures
and request an explanation for why hospitals continue to attempt
balance billing, given the current state of the law.

The No Surprise Act, which became effective on Jan. 1,
2022, aims to ban balance billing nationwide in most circum-
stances. In preparation for its implementation, on July 1, 2021,
the Biden-Harris Administration, through the Department of
Health and Human Services, the Department of Labor, and the
Department of the Treasury, along with the Office of Personnel
Management, released an Interim Final Rule through the Center
for Medicare & Medicaid Services (CMS), titled “Requirements
Related to Surprise Billing; Part I.”

The rule provides guidance on the Act’s balance billing
protections, significantly enhancing the protections for our

insured clients against balance billing providers in California.

Understanding Balance Billing

Balance billing arises when a healthcare
provider attempts to bill a patient more than
the patient’s insurance company paid, billing
the healthcare provider’s normal rate rather
than the health insurance company’s contract-
ed rate. It usually happens when a patient unknowingly receives
medical care from an out-of-network provider, frequently oc-
curring in emergency situations. According to CMS, as of 2016,
as many as 40% of emergency visits to an in-network hospital
result in an out-of-network bill. The bill usually comes as a
surprise to the insured who believes they are only responsible
for co-pays, deductibles, and coinsurance, and only up to their
plan’s annual out-of-pocket maximum.

Balance billing is prohibited for those insured by both
Medicare and Medicaid/Medi-Cal. The No Surprise Act
intended to extend similar protections to Americans insured
through all other health plans. This can protect insureds from
surprise medical balance bills for emergency services, including
air ambulance services, as well as out-of-network provider bills
for services rendered at in-network hospitals and facilities.

Provisions of the No Surprise Act
In addition to the balance billing protec-
tions, under the No Surprise Act and CMS
Rule, patients treated for emergency services
by an out-of-network provider will only be
responsible for the same amount of cost-shar-
ing (which must be counted towards a patient’s deductible) that

Continued on page 26
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they would have paid if the service had been provided by an in-

network provider. For instance, if a plan requires 20 percent co-
pays for in-network emergency room visits, the plan can impose
a coinsurance rate of no more than 20 percent of the in-network
rate for an out-of-network emergency room visit.

This cost-sharing must also be counted towards a patient’s
in-network deductible and annual out-of-pocket maximum.

According to the CMS Rule, a non-emergency out-of-net-
work provider may still balance bill under the No Surprises Act
if four conditions are met: (1) the patient is able to travel using
non-medical transportation or non-emergency medical trans-
portation to an available in-network provider or facility located
within a reasonable travel distance; (2) the provider or facility
furnishing the post-stabilization services satisfies the notice
and consent criteria set forth in the Interim Final Rule (in a
separate form from other healthcare documents); (3) the patient
is in a condition to understand the notice and provide informed
consent; and (4) the provider or facility satisfies any additional
requirements or prohibitions under applicable state law.

Unfortunately, while the No Surprise Act and CMS Rule
address the very high air ambulance transport balance bills,
they do not protect consumers from ground transport ambu-
lance balance bills. However, the No Surprise Act did authorize
the creation of an advisory committee to recommend options for
protecting patients from ground ambulance balance bills.

Recent Developments

and Practical Implications
Recently, UC Davis released a detailed
flyer making it clear that “surprise billing”
is improper and should be reported to CMS.
This notice has provided additional support in ongoing disputes
with hospitals over balance billing-related liens. This comes
almost three years after the Federal No Surprise Act was signed
into law. The detailed flyer emphasizes that surprise billing is
improper, reinforcing the protections intended by the No Sur-
prise Act.

California’s AB 716 Law

In addition to the federal No Surprise
Act, California has taken further steps to
protect consumers from surprise ground
ambulance bills. On Oct. 8, 2023, Governor
Gavin Newsom signed AB 716 into law. Ef-
fective Jan. 1, 2024, this law limits how much out-of-network
ground ambulance providers can charge patients. Key provi-
sions include:

A Cost Limitation: Patients can only be charged the equiv-

alent of what they would have paid for in-network services.

For uninsured patients, the cost is capped at the Medi-Cal

or Medicare rate, whichever is greater.

A Consumer Protections: The law prohibits ambulance

operators and debt collectors from reporting unpaid bills to

credit rating agencies or taking legal action against patients
for at least 12 months after the initial bill. This includes
protections against wage garnishment and placing liens on
primary residences (Health Access) (California Healthline)

(The San Francisco Standard) (EMSI).

Assessing the Current Impact

We will have to continue monitoring the
situation to assess the true impact of the No
Surprise Act on medical balance billers in Cal-
ifornia. In the meantime, below is a refresher
on the current state of balance billing defenses.

Balance Billing Defenses

Medicare and Medi-Cal: Already pro-
hibit balance billing. These plans cover about
19.5 million of the approximately 40 million
Californians. About 6 million Californians are
insured by employee-sponsored plans subject
to ERISA, which are not subject to the below state defenses
against balance billing. However, starting in 2022, all health
insurance plans in California should be protected when the No
Surprise Act’s balance billing protections go into effect.

California Health Plans: The remaining 14 million Cali-
fornians are covered by California health plans regulated by
two state departments, the Department of Managed Health Care
(DMHC) and the California Department of Insurance (CDI).
There are different defenses based on whether your plan is regu-
lated by the DMHC or the CDI.

DMHC Regulated Plans:

The DMHC primarily regulates HMOs, covering around 13
million Californians. If your client sought treatment in-network,
whether it was emergency or subsequent care, then Health and
Safety Code section 1379 should be used to argue that your cli-
ent is not liable for any sums owed by your client’s health plan.
If your client sought in-network or out-of-network emergency
care, Executive Order S-13-06 and the subsequent DHMC
regulation 28 CCR section 1300.71.39 (Unfair Billing Patterns)
should be used as they prohibit balance billing by providers of
emergency services.

CDI Regulated Plans:

The CDI generally regulates non-HMO health insurance
plans, covering around 1 million Californians. Unfortunately,
28 CCR section 1300.71.39 (Unfair Billing Patterns) does not
apply to these plans. There is a letter from the CDI to lien
specialist Don de Camara that states balance billing is prohib-
ited from in-network providers. If your client received treat-
ment out-of-network, however, there is currently no prohibition
against balance billing. In 2017, Health and Safety Code section
1371.9 and Insurance Code section 10112.8 were passed to pre-
vent physicians at in-network hospitals or other facilities from
attempting to balance bill patients in non-emergency situations.
Unfortunately, this does not address the situation where we are
usually faced with a balance bill from an emergency hospital
and medical provider. The No Surprise Act fills this gap in
protection.

Liens Based on a Contract
with Your Client’s Health Plan

Many times medical provider lien col-
lectors argue that Parnell v. Adventist Health
Systems (2005) 35 Cal. 4th 595 and Dameron
Hospital Assn. v. AAA4 Northern California,
Nevada & Utah Ins. Exchange (2014) 229 Cal.App.4th 549

Continued on page 27
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allow them to contract with your client’s health plan to bal-
ance bill. At times, lien collectors will even ignore directly
applicable prohibitions against balance billing and still argue
they can balance bill if they have a contract with your client’s
health care plan. If so, demand a copy of the alleged contract.
Since the source of any medical provider’s right to balance bill
should flow from the contract your client has with their health
plan, many of the health plans I have reviewed limit any reim-
bursement rights to a third-party settlement to the amount paid
by the health plan. Thus, there should be no additional medi-
cal provider reimbursement rights for the difference between
the amount paid by your client’s health plan and the claimed
reasonable value of the services of the medical provider.

‘Hospital Lien Act’ Liens

In addition to medical provider contracts
with your client’s health insurance, many
hospitals claim balance billing rights under
the Hospital Lien Act found in Civil Code
sections 3045.1 - 3045.6. Dameron Hospital
Assn., supra, confirms that your client should
not be on the hook for such liens. As stated therein:

“The clear import of section 1379 is to protect patients
with health care service plan coverage from any collection
attempts by providers of such medical care as emergency room
services.”

However, many settlement agreements with defendant
insurance carriers have a hold harmless provision your client

Hon. Paul L. Beeman

Steven S. Abern, Esq. (Ret.) Steven A. Block, Esq.

Hon. Ming W. Chin (Ret.) Hon. Evelio M. Grillo (Ret.) Robert P. Hamilton, Esq.

For information and scheduling, please contact Joanna Barron at Joanna@adrservices.com

may be responsible for and must be explained to the client, or
you will hold the defendant insurance carrier harmless. If your
client agrees to hold the defendant harmless from liens, your
client can be on the hook because your client has agreed to
indemnify and defend the defendant’s insurance carriers from
said liens. If that is the case, the hospital is still limited to the
reasonable value of their services, not the billed amount under
the Hospital Lien Act (see State Farm v. Huff (2013) 216 Cal.
App. 4th 1463). This gives you another argument to attempt to
reduce any unreasonable medical billed amount for which no
contract exists between your client and the provider.

Conclusion

In closing, hospitals and providers will likely continue to
attempt to balance-bill our clients. The No Surprise Act, sup-
ported by CMS, should give a strong argument in the fight to
prevent balance billing against consumers.

Hon. Tani Cantil-Sakauye

Debra Bogaards, Esq. Hon. Paul Burdick (Ret.) (Ret.)
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Hon. James Lambden Hon. Winifred Y. Smith Hon. Thomas Warriner
(Ret.) (Ret) (Ret.)

(415) 772-0900
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“Don’t st, stay and lay down

Come sip, swirl and swig
(even bad dogs get to have fun!)”

orom Wags to Riches

Reception & Silent Auction
to Benefit Abused & Neglected Dogs
5:30-7:30 p.m., October 3, 2024

2023 Honorees for the
Justice for Animals Award
and the Guardian for Animals Award
Will Be Announced At the Event

Hosted by Jill P. Telfer
At Curtis Hall, 2791 24th St., Sacramento 95818

RSVP to Jill: jtelfer@telferlaw.com or (916) 446-1916

Great Food, plus
Wine from Clarksburg Wine Company
Beer from Alaro Craft Brewery

s A48 1

Sponsors*
PLATINUM PLUS

Dr. Jessica Rowe Psy.D., Expert Witness

PLATINUM
Hon. David and Debra Brown
Demas Law Group
Doyle & O'Donnell
Sacramento Placement Services
Ernie and Kathy Long
Piering Law Firm
Dominique Pollara
Hon. Art and Sue Scotland
Tiemann Law Firm
Chris & Linda Whelan
Carol Wieckowski
Econ One
Dan Wilcoxen
Bohm Law Group

SILVER

Foos Gavin Law Firm, P.C.
Karen Goodman
Michelle Jenni
Carolee & Gregory Kilduff
Dan and Angela Kohls
Law Offices of Letty Litchfield
River City Attorney Support
Alcaine Halterbeck Investment Group

BRONZE

Rick & Cynthia Crow
No Elder Abuse.com
Debbie Keller Frayne
Schaff Law Group
Jacqueline Siemens
Smith Zitano Law Firm
Jack Vetter
Walker Communications
The Ward Firm
Hank Greenblatt
Drew Widders

* Complete as of press time

ScOOTER’s PALS

Giving anether Chance at fe 1o abandened. pegiected, sbused. aad homeless 653

100% of Proceeds Benefit Abused,
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Increasing Policy Limits
in California through
Defense Counsel’s

Malpractice

By: Ognian Gavrilov

In California, plaintiffs’ attorneys
must navigate a complex web of proce-
dural and substantive requirements to
increase the client’s recovery by obtaining
a settlement or verdict which exceeds the
defendant’s insurance policy limits. This
is called “opening the policy.” Under-
standing the technicalities associated with
opening the policy is crucial to ensuring
claims are handled effectively.

Most personal injury attorneys mis-
understand the essential steps involved
in opening the policy. Often, attorneys
believe the only way to open the policy is
to initially demonstrate that the claim is
likely to exceed the policy limits. If the
carrier refuses to tender the policy limits
under these circumstances, the policy
is “open.” However, in cases where the
carrier does not initially tender the policy
limits, plaintiffs’ lawyers often give up,
accepting what they can get from the car-
rier, thereby failing to maximize the full
value of the case.

Why does this happen? Because
plaintiffs’ attorneys often do not know
how to exploit the tripartite relationship
between the defense attorney on the one
hand, and the defendant and his insurance
carrier on the other.

California Rule of Professional
Conduct 3-310(C)(2) prohibits an attorney
from representing clients with adverse
interests in the same matter. Rule 3-500
requires the attorney to communicate
significant case developments to the cli-
ent. But in the world of personal injury

defense, identify-
ing the attorney’s
true client can be . .

. murky. Is the client the
defendant, or the insurance
carrier?

The Defense Bar seldom appreci-
ates that the insurance carrier’s desire to
gamble at trial cannot be squared with
the defendant’s desire to settle quickly to
avoid the potential for an adverse verdict
in excess of policy limits. Often, defense
attorneys prioritize their long-standing
relationships with the insurance carri-
ers they work with over the needs of the
individual defendant.

To that end, defense attorneys often
take direction from the carrier’s insur-
ance adjuster, rather than communicating
directly with the defendant. This can be a
fatal mistake in defending a case, because
the defense lawyer’s “primary duty” is to
the insured—even though both insurer
and insured are technically “clients” in
the same matter. Purdy v Pacific Auto Ins.

Co. (1984) 157 Cal.App.3d 59, 76.

The savvy plaintiff’s lawyer can and
should exploit his opponent’s tactical
blunder. One way to achieve such lever-
age is to make a C.C.P. 998 offer slightly
above the policy limits in cases where the

Ognian Gavrilov,
Gavrilov & Brooks,
isa CCTLA
Board Member

</ policy is insufficient.
_ The sum exceeding the
4 policy should be reason-
" able, and an amount that the
defendant can likely afford to
pay out of pocket.
The experienced defense at-
torney will properly advise their client
that the they can contribute his own
money toward the settlement. However,
defense counsel often fails to properly
advise the defendant of this right. In such
case, the defense attorney’s representa-
tion has fallen below the standard of care,
thereby obligating the defense lawyer to
pay the difference between the C.C.P. 998
offer and an adverse judgment further
down the line.

Another way to gain leverage is to
highlight defense counsel’s failure to
recommend the client retain independent
counsel under Civil Code section 2860
(“Cumis Counsel”). Most defense attor-
neys are not aware that they have an ethi-
cal duty to recommend that their client
retain Cumis Counsel in cases where the
carrier’s direct involvement in the defense
of the case creates a conflict of interest.
Though, as an outsider, it may be difficult
for the plaintiff’s lawyer to spot such a

Continued on page 30

The Defense Bar seldom appreciates that the insurance carrier’s desire to gamble at trial cannot be
squared with the defendant’s desire to settle quickly to avoid the potential for an adverse verdict in
excess of policy limits. Often, defense attorneys prioritize their long-standing relationships with the
insurance carriers they work with . ...
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conflict, there are a few tricks to draw it
out.

For example, if the plaintiff makes a
policy limits demand that is reasonable,
but the offer is denied, one can often safe-
ly assume it was the carrier and not the
defendant that instructed counsel to reject
the offer. The savvy plaintiff’s attorney
can remind his opponent, in writing, of
his obligation to advise his client to retain
Cumis Counsel. The plaintiff’s attorney
can also remind his opponent of his ethi-
cal obligation to request that the carrier
indemnify the defendant in the event of
an excess verdict, and to advise the defen-
dant that he can contribute his own funds
toward a settlement. Such tactics can
drive a wedge between the carrier on the
one hand, and the defendant on the other,
thereby resulting in a favorable settlement
for the plaintiff.

Finally, defense attorneys typically
cannot resist arguing that the policy limits
are not open. They fail to understand that
this argument undercuts the defendant’s
interest in avoiding exposure from an

excess verdict. To exploit defense coun-
sel’s tactical error, the plaintiff’s attorney
should request his opponent commit his
opinion regarding the state of the policy
to writing.

Once the defense attorney takes the
bait, plaintiff’s counsel should request,
in writing, that the attorney disqualify
himself, because they have placed the
interests of the insurance company above
those of the individual defendant. More
often than not, the defense attorney
will refuse to withdraw or otherwise
report the conflict to their client. The
defense attorney’s fear of losing the
carrier as a long-term client will of-
ten overshadow their decision making
and cause them to make additional
tactical errors which fall below the
standard of care and expose the de-

fendant to potential financial ruin. These
tactical errors can add to the value of the
plaintiff’s case, because now, the defense
counsel’s malpractice insurance is an
additional pot of money from which the
plaintiff can recover down the line.

In short, the tripartite relationship can
be a mine of pitfalls and conflicts for the
careless defense attorney. Exploiting these
pitfalls and conflicts can greatly add to

the value of a plaintiff’s case. By act-
ing purposefully and tactically, the

savvy plaintiff’s lawyer can open
the policy and, potentially, bring his
opponent’s malpractice insurance
into play.

MEDIATOR / ARBITRATOR

Come with an open mind — Leave with a settled case

Ronald A. Arendt, Esq

- More than 50 years’ experience
adjusting, investigating and litigating
injury and diverse insurance matters

- Thoughtful insight of simple and
complex issues and directing
participants to resolution

- Scheduling through my online calendar

- Multiple meeting options: WiFi, Zoom,
in-person & telephone conferencin

- 2-party, 2-hour sessions available

- Rates at $400 per hour

- RESULTS!!
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OFFICES OF

NOAH S. A. SCHWARTZ
AT RINGLER }>

Listen with Respect. Understand your
Needs. Create a Unique Solution.

Settlement Consulting.
Specializing in Cases Involving:
» Catastrophic Injury

» Traumatic Brain Injury

» Wrongful Death

» Auto Accidents

» Minor's Compromise

» Worker's Compensation

Attorney Fee Deferral
Trusts + Structures

Assistance with MSA's and SNT's
Life Care Plan Funding

SchwartzSettlements.com
(800) 322-7585

offices in Sacramento + Fresno + Reno

4

T

Noah S. A. Schwartz, CSSC

NSchwartz@RinglerAssociates.com

CA Insurance License No. 0G24897
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UPDATES

Status of Civil Justice System at Sacramento Superior Court
from the Civil Advisory Committee and the Implementation
of a Pre-Assignment for Civil Long Cause Trials

Compiled by: Jill Telfer

1. Trials and Courtroom
Availability

* Between January and June
2024: 79 trials were assigned to a
department for trial; 6 cases were
preassigned; 0 cases were reset due
to courtroom unavailability; 81
cases were continued by stipulation
of the parties; 56 cases were settled,
18 cases were dismissed.

* The earliest date that the Court
is currently setting Mandatory
Settlement Conferences (“MSCs”)
is in November 2025.

* The earliest date that the Court is currently setting
civil cases for trial is December 30, 3025.

Jill Telfer,

Telfer Law, is a
CCTLA Member, Editor
of The Litigator and
CCTLA Past President

2. Increase In Weekly Caps of Trials
and Mandatory Settlement Conferences

* The weekly caps on the number of trials and MSCs
that are set will be increased starting Aug. 1, 2024. For
trial assignments set in Department 47, the limit of 16 on
the Monday and Tuesday trial assignment calendar will be
increased to 25. For mandatory settlement conferences
set in Department 59, the limit of four settlement confer-
ences in the morning and four in the afternoon will be
increased to six. Effective Aug. 1, 2024, any case referred
to the Trial Setting Process that has not yet selected MSC
and trial dates will have the option to select dates created
by the calendar expansion.

* Parties wishing to advance already-set MSC and
Long Cause Civil Trial Assignment dates must submit a
Stipulation and Proposed Order and the appropriate filing
fee to the presiding judge’s department. The stipulation
should include three agreed upon Mandatory Settlement
Conference dates and three agreed upon trial assignment
dates. The documents must be submitted via e-Filing or at
the Civil Front Counter.

3. Appointments and the Civil Judges

* Six new judges were appointed after March 2024.*
The Court now has 10 judges dedicated to hearing civil
trials: Judge Laurie Damrell, Judge Jill Talley, Judge Rich-
ard Miadich, Judge Jeff Galvin, Judge Julie Yap, Judge
Thadd Blizzard, Judge Renuka George and Supervising
Civil Judge Steven Gevercer. The court will also continue
to use criminal judges Hon. Peter Southworth and Hon.
Shelleyanne Chang for civil trials, as needed.

4. Law and Motion Department Update—
Judge Christopher Krueger & Judge Richard
Sueyoshi

» Law and Motion opened e-filing after Martin Luther
King Day; many parties have been taking advantage of
this filing option.

* There are a few nuances to e-filing the Court would
like to make parties aware of:

o Documents first go into an e-filing manager.
The filings are not generally available to court
staff or the assigned judge until the documents
are reviewed and filed in the court docket by
a deputy clerk. Therefore, the court may not
see documents the day they are submitted,
especially if they are submitted late in the day.
Documents e-filed after working hours will not
be reviewed that day. However, documents are
filed stamped the day they are submitted.

o The e-Filing Manager is reviewed constantly
for priority documents. However, reply briefs
and objections to evidence in motions for sum-
mary judgment that are filed five days before
hearings causes the court to work until the last
possible moment before the tentative ruling
must be posted. This is especially true if the
documents are e-filed on a Friday afternoon,
because they are not processed until the next

Continued on page 33
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court day. Attorneys should try to file these
types of documents at least by noon on the day
they are due to ensure the Court has a proper
time to review them.

o If the Court cannot access filed documents
before the scheduled hearing, the hearing will
likely be continued.

o Parties should check the day after documents
are submitted to determine if they show up in
the Court’s online portal. If documents are not
visible on the docket, parties should check first
with the e-filing service they used, before con-
tacting the Court.

o Due to the volume of filings, the Law and Mo-
tion Departments are not requesting that parties

email the department courtesy copies of the doc-

uments. Parties should check each department’s
specific rules.

* [f the parties obtain a motion date which they dis-
cover will not be used, the parties should immediately re-
lease that motion reservation so that the time/date slot can
be used in another case. Otherwise, the Court and other
litigants will suffer further delay.

5. Courthouse Construction Update

* The new courthouse is 91% completed. It should be
physically completed by March/April 2025, but all finish-
ing touches, including technology, means that actual oc-
cupancy will be in approximately October 2025.

* The courthouse will have state-of-the-art technology.

6. E-Filing Update

*Mandatory e-filing is being extended from July 1 to
late summer or early fall 2024. Additionally, e-filing for
Small Claims Court will go online on June 17, 2024.

7. Stipulations for Pre-assignment
of Civil Long Cause Trials

Effective July 8, 2024, a pre-assignment process for
civil long-cause trials anticipated to last longer than seven
court days was implemented. Counsel seeking pre-assign-
ment should submit a Stipulation and Proposed Order for
Pre-Assignment pursuant to CRC 3.734 and the appropri-
ate filing fee to Department 47 through e-Filing Manager

or the Civil Front Counter between 10 to 15 court days
before the trial assignment date. The stipulation must
include:

» Whether the matter will be a court or jury trial

* Estimated length of trial

» Would further MSC be beneficial?

» Will there be a request to bifurcate?

* Are the parties willing to stipulate to the use of an
eight-person jury?

» The nature and complexity of the case, including the
number of pre-trial issues and the number of witness-
es (including experts).

o Is travel time to Gordon D. Schaber Courthouse for
any party, attorney, or witness more than 45 minutes
for trial?

If the Court grants the Stipulation for Pre-Assignment,
parties will be notified of their assigned trial department
and should contact the department to schedule a pre-trial
conference and motions in limine. Motions pursuant to
CCP 170.6 should be made as soon as possible after the
Order on Stipulation for Pre-Assignment is made.

Parties may file an ex parte application or motion
for pre-assignment if unable to obtain a stipulation from
all parties to the case. Please refer to the Court’s website
for information on filing and setting motions in the presid-
ing judge’s department.

The Court has explained the context for its deci-
sion to implement pre-assignment. In the master calendar
system, criminal trials are assigned one week before the
civil trial assignment calendar is heard. To meet criminal
case priorities and avoid underutilizing available judicial
resources, the Criminal Master Calendar department as-
signs cases to open departments wherever possible.

Judicial resources become available for civil trials
as criminal matters resolve or continue. Therefore, assign-
ing shorter civil trials that are less than seven court days
is easier. A complex, lengthy civil trial requires a match of
several criteria to be assigned to a trial department on the
trial assignment date.

Pre-assignment will depend on the number and
complexity of pre-trial issues that require resolution, the
anticipated length of trial, and the availability of an ap-
propriate open trial department. In other words, a pre-as-
signment requires a match between the litigants’ needs
and the constantly changing availability of open civil trial
departments.
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Translating Causation from Epidemiology to Law:
Bradford Hill and Beyond

By: William J. Lee

Across nearly all jurisdictions in
California, other states, and at the federal
level, analysis of the Bradford Hill criteria
remains the gold-standard methodol-
ogy by which epidemiological experts
in litigation make their case for general
causation (that a particular exposure
generally causes or contributes to a
particular injury).! In some jurisdictions,
including in California, Bradford Hill can
also be probative of specific causation
(that a particular exposure actually caused
or contributed to a particular injury in a
specific person).

For example, in a hypothetical
pharmaceutical products liability case, a
Bradford Hill analysis that demonstrates,
inter alia, consistently elevated risk of
cancer across multiple epidemiological
studies can be used to establish that the
drug can cause cancer (general causation)
and, in some instances, that the drug actu-
ally caused cancer in a specific plaintiff
(specific causation).

Accordingly, the impact of Bradford
Hill in personal injury practice, and tort
law generally, cannot be understated.

It may come as a surprise, then, that
Bradford Hill is often misinterpreted,
misunderstood, and misapplied by key
stakeholders including judges, lawyers,
and even expert witnesses, which can
compromise the admissibility, validity,
and reliability of findings presented to the
jury and establish questionable precedents
moving forward.

Notwithstanding courts’ reliance
on Bradford Hill, this type of analysis
is somewhat outdated and has remained
largely unchanged in the nearly six

decades since Sir
Austin Bradford
Hill first de-
scribed his epony-
mous criteria in
1965.3 Meanwhile,
newer causal in-
ference models by
Rothman, Vander-
Weele, et al. that
are potentially
more plaintiff-fa-
vorable have been
developed, widely
published, and
generally accepted
in the peer-re-
viewed litera-
ture*>¢7 but they
have yet to make
their way into the
case law.

Jurisprudence
has fallen behind
the times with respect to causal infer-
ence in epidemiology,® leading jurists to
inconsistently and improperly exclude
expert testimony on the basis of alleged
cherry-picking and other perceived er-
rors.’ Lawyers and epidemiologists must
work together to accurately and precisely
translate methods and principles to other
stakeholders in a manner that ensures the
integrity of the scientific process and ac-
cess to justice for all litigants.

The Bradford Hill criteria are a set of
guidelines used to determine whether an
observed association between a potential
risk factor and a health outcome is likely
to be causal."’ These criteria include nine

William J. Lee, J.D.,
M.S., MACE, Scien-
tific Practice Group,
Kershaw Talley
Barlow, P.C., and the
American College of
Epidemiology

key aspects: strength, consistency, speci-
ficity, temporality, biological gradient,
plausibility, coherence, experiment, and
analogy.

Strength refers to the magnitude of
the association, while consistency ad-
dresses whether the finding is replicated
across different studies and populations.
Specificity focuses on whether a single
exposure leads to a single outcome,
whereas temporality ensures that the
cause precedes the effect.

Biological gradient involves a dose-
response relationship, and plausibility
considers whether the association is
biologically reasonable. Coherence checks
if the association aligns with existing
knowledge, experiment evaluates whether
interventions can alter the risk, and anal-
ogy looks at similar associations in differ-
ent contexts.

While the Bradford Hill criteria
provide a useful framework for assessing
causality, they are not rigid rules. Rather,
they consist of factors that collectively
help to build a case for causation. They
emphasize that causality is not deter-
mined by any single criterion but by the
overall weight of evidence. Epidemiolo-
gists use these criteria to evaluate the
likelihood that an observed relationship is
causal rather than coincidental or due to
confounding factors.

Unfortunately, courts often misapply
the Bradford Hill criteria as requirements
in a checklist rather than guideposts to be
considered, excluding certain experts for
failing to demonstrate that a particular
criterion or another has been satisfied.

Continued on page 36

Fall 2024 — The Litigator 35



Continued from page 35

In fact, Sir Austin Bradford Hill warned

against any bright-line rule:
Here then are nine different
viewpoints from all of which we
should study association before
we cry causation. What I do not
believe — and this has been sug-
gested — is that we can usefully
lay down some hard-and-fast rules
of evidence that must be obeyed
before we accept cause and effect.
None of my nine viewpoints can
bring indisputable evidence for or
against the cause-and-effect hy-
pothesis and none can be required
as a sine qua non. What they can
do, with greater or less strength,
is to help us to make up our minds
on the fundamental question — is
there any other way of explaining
the set of facts before us, is there
any other answer equally, or more,
likely than cause and effect?'> !

Moreover, courts have almost univer-
sally eschewed non-statistically signifi-
cant results as inadmissible notwithstand-
ing admonitions from the Federal Judicial
Center, which publishes the “Reference
Manual on Scientific Evidence,” and best
practices among epidemiologists to con-
sider all available evidence of increased
risk. For example, the United States Court
of Appeals for the Fourth Circuit has
established a gating factor that only sta-
tistically significant results may be used
in a Bradford Hill analysis: “[A]pplying
the Bradford Hill criteria to a set of data
... the analysis requires a statistician to
find a statistically significant association
at step one before moving on to apply the
factors at step two.”"* This gating factor,
and the overreliance on statistical sig-
nificance generally, is inconsistent with
how Sir Austin Bradford Hill and modern
epidemiologists think about statistical
significance.

In his 1965 address, Bradford Hill
warned epidemiologists about this very
issue:

No formal tests of significance
can answer those questions [about
causation]. Such tests can, and
should, remind us of the effects
that the play of chance can create,
and they will instruct us in the
likely magnitude of those effects.
Beyond that they contribute noth-
ing to the ‘proof” of our hypoth-
esis. § Of course I exaggerate. Yet

too often I suspect we waste a deal
of time, we grasp the shadow and
lose the substance, we weaken our
capacity to interpret data and to
take reasonable decisions whatever
the value of P. And far too often
we deduce ‘no difference’ from ‘no
significant difference’. Like fire,
the X2 test [test of statistical sig-
nificance] is an excellent servant
and a bad master.">'¢"

Modern epidemiologists agree with
Bradford Hill. The literature is replete
with warnings against over relying on
statistical significance because the sys-
tematic error introduced by inferential
testing can exceed the random error such
testing attempts to quantify.’®!” Statistical
significance relies on P-values to deter-
mine whether observed associations are
likely due to chance, but this approach
can be misleading. Systematic errors,
such as biases in study design, data col-
lection, or data analysis, can significantly
distort results, rendering them less valid
and reliable. For example, P-values might
suggest a finding is significant when, in
reality, systematic errors or confounding
factors are driving the association. On
the other hand, certain types of misclas-
sification bias can spuriously attenuate
otherwise statistically significant results
to the null.?’ Therefore, while statistical
significance is a useful tool, epidemiolo-

gists also routinely consider the broader
context of study design, data quality, and
potential biases to avoid misinterpreting
results and to ensure robust and meaning-
ful conclusions.

The causal inference landscape has
evolved considerably since the Bradford
Hill criteria were first described nearly
six decades ago. Unfortunately, the ju-
diciary has failed to consistently apply
Bradford Hill’s own guidance. It has
also failed to keep up with newer causal
inference models, creating a noticeable
gap between the practice of epidemiol-
ogy outside of litigation and its practice
in the context of litigation. It is crucial
that this gap be addressed by lawyers and
epidemiologists who are best positioned
to translate methods and principles in a
manner that is consistent and rigorous.
Effective advocacy for all litigants, espe-
cially plaintiffs, depends on it.

sk
William J. Lee, J.D., M.S., MACE leads
the Scientific Practice Group of Kershaw
Talley Barlow, P.C., a nationally rec-
ognized plaintiffs’ mass tort and class
action firm. William is also a leading
epidemiologist, an elected Member of
the American College of Epidemiology
(MACE), and Director of the Ameri-
can College of Epidemiology Research
and Education Foundation. He can be
reached at williamlee@ktblegal.com.
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DTI and TBI
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MEMBER VERDICTS & SETTLEMENTS

CCTLA members are invited to share their verdicts and settlements: Contact Jill Telfer, editor of The Litigator,
jtelfer@telferlaw.com, for preferred sample format. The next issue of The Litigator will be the Winter issue, and
submissions need to be sent to Jill before October 5, 2024.

VERDICT: $9,644,700.26

Deutsch v. Zegers
Case No: 34-2020-00277300-CU-PA-GDS

Jury Trial: Verdict - $9,644,700.26 reduced for com-
parative of 10% on the Plaintiff, for a net judgment of
$8,680,230.23.

Plaintiff Christopher Deutsch was represented by
CCTLA members Roger A. Dreyer, Esq., and Dylan A.
Dreyer, Esq. of Dreyer, Babich, Buccola, Wood, Cam-
pora, LLP, and Seth R. Bradley of Eason & Tamborini.

Defendant Christopher Zegers was represented by
Natalie P. Vance, Esq., and Kevin J. Gramling, Esq., of
Klinedinst, PC.

The matter proceeded to jury trial on April 18, 2024,
in Dept. 15 in Sacramento County before the Honorable
Jeffrey Galvin. The jury trial lasted 15 court days, with 26
witnesses, both expert and lay, testifying. Closing argu-
ments were delivered on May 10, 2024, and May 13, 2024,
and the matter was given to the jury on May 13, 2024. The
jury deliberated for two days before reaching its verdict.
During trial, both alternates were seated, and when a third
juror could not continue, the parties stipulated to an 11-per-
son jury with Plaintiff still needing nine votes to prevail.
The verdict was obtained by a 9-2 vote.

The case concerned a motor vehicle v. motorcycle
collision that occurred on westbound I-80 on the causeway
between Davis and Sacramento on July 1, 2019. At trial,
Defendant, who was driving a 2010 Prius, disputed liability
and argued the collision took place as a result of Plaintiff
“lane splitting” and that Plaintiff rode his motorcycle into
the far-left lane that the Defendant was occupying and col-
lided with his vehicle.

Plaintiff denied he was “lane splitting” and claimed the
collision took place when Defendant’s vehicle crossed into
the middle lane where Plaintiff was riding and struck him
on his left side.

During trial, the sole witness testified by deposition that
the Plaintiff had lane split between her and another vehicle
and continued to drive straight within the far-left lane, when
the Defendant moved to the right within the lane and struck
the Plaintiff and his motorcycle. The witness testified that
the collision occurred while both vehicles were within the
far-left lane and to the left of the white dashed line.

The Defendant testified on direct examination that he
only “drifted” to the right in order to look ahead at con-
gested traffic and denied any responsibility for the collision,

blaming it solely on the Plaintiff. On cross-examination,
Defendant Zegers testified there was a gap in traffic in the
lane to his right when he made the decision to move his car
to the right, admitting he failed to signal, check his mirrors
or look over his shoulder, which is why he never saw the
Plaintiff on his motorcycle before impact.

Plaintiff’s expert testimony and evidence at trial was
that Plaintiff’s injuries were directly and casually due to
Defendant’s negligence operating his motor vehicle when he
volitionally moved his vehicle to the right, without check-
ing his mirrors or warning of his movement, and struck the
Plaintiff. Plaintiff and his treating physicians testified he
sustained a shoulder injury and comminuted fractures in his
left foot that developed into Complex Regional Pain Syn-
drome (CRPS). The physical evidence demonstrated that
the left foot peg had been driven into his foot, which badly
fractured his foot in multiple places. Plaintiff ultimately
underwent a left shoulder surgery and five foot surgeries
during the next four years, which rendered him non-weight
bearing for significant periods of time and subsequently
resulted in back and knee complaints from compensating
for his left foot pain.

Plaintiff presented evidence from numerous Kaiser
physicians regarding his extensive treatment over the past
five years. These physicians spanned multiple disciplines
and established continuous and consistent care and treat-
ment provided to the Plaintiff for his left foot and shoulder
injuries.

After five surgeries to his left foot failed to reduce
his pain, and with his Kaiser doctors at a loss for how to
proceed with effective pain reduction, Plaintiff elected to
treat outside of Kaiser. During the course of this treatment,
Plaintiff was diagnosed with a right knee meniscal tear,
annular disc tear at L5-S1, and complex regional pain syn-
drome (CRPS) in his left foot.

In opening statements, Defendant claimed that the
evidence will demonstrate that Plaintiff’s pain in his left
shoulder, back, and right knee were not casually related to
the subject incident; however during cross-examination of
their defense medical expert orthopedic surgeon, he related
all three areas of injuries and the continued pain in Plain-
tiff’s foot to the subject collision.

Additionally, Defendant claimed that Plaintiff’s foot
pain could be resolved with just one additional surgery and
his future medical care only required medication as well
as foot orthotics and injections starting in a decade. On

Continued on page 41
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Continued from page 39

cross-examination of the Defendant’s pain management and
rehabilitation expert, he testified Plaintiff would require
multiple trips a year to a physician for treatment as well as
significant physical therapy for the rest of his life in addition
to medication and injections. Additionally, during the cross-
examination of the Defendant’s podiatric expert, he testified
Plaintiff would require at least three more surgeries, if not
more, as his foot condition would very likely continue to
deteriorate over time.

All of the Defendant’s medical experts testified, as did
Plaintiff’s medical experts, that the Plaintiff would have
chronic pain in his left foot for the rest of his life. Plaintiff’s
medical experts also testified that Plaintiff’s foot condition
would continue to deteriorate over time and lead to further
problems orthopedically to other parts of his body which
would require significant medical treatment for the rest of
his life. Plaintiff’s pain management expert testified Plain-
tiff’s best hope for appreciable pain reduction in his left foot
was a spinal cord stimulator.

During trial, Plaintiff established that he was in good
health and physically active outdoors and with his two
young children prior to this incident. Plaintiff also pre-
sented evidence by way of family members and colleagues
that proved the nature and extent of his losses. His mother,
daughter, girlfriend, and ex-mother-in-law testified to his
physical and mental state prior to and after the date of this
incident, including his significant physical limitations and
pain.

His current supervisor and former foreman also provid-
ed testimony as to the Plaintiff’s skill and work ethic as a
plumber before the incident and his efforts to return to work
even after missing more than 600 days due to his injuries.
Despite his best efforts to return to his work, his current
supervisor testified that Plaintiff now was unable to perform
his job without having another employee present to do any
physical requirements, and his ability to continue to do his
job as a plumber was coming to an end. This testimony was
compelling as to the losses suffered by Plaintiff Deutsch
and the employment and everyday limitations he suffered.
Experts also provided testimony as to Plaintiff’s future
harms and losses as his injuries would make him unable to
compete for jobs in the open market or provide household
services to his family.

Prior to the trial, Plaintiff, through counsel, demanded
the Defendant’s $2.1mm policy limits with State Farm.

The State Farm claims representatives were provided with
all of his medical records and information regarding him
not being able to work and needing future surgery. The
policy limit demands were rejected, and State Farm offered
$374,100 to settle the case. As a result, the lawsuit was filed
and Plaintiff made a CCP section 998 demand in May of

2020 for $1,295,000, some $800,000 under the available
limits.

During the course of the litigation, Defendant, through
State Farm, continued to contest liability and never tendered
the limits available. Plaintiff’s counsel’s position was that
State Farm had committed bad faith in its representation of
the Defendant. House Counsel for State Farm was substi-
tuted out for new counsel in February of 2024. On the eve
of trial, Defendant made a CCP 998 offer for $8,000,000,
nearly four times the policy limits. Plaintiff elected to go
to trial against that statutory offer, receiving an award in ex-
cess of that offer and far more than the May 2020 statutory
demand to settle.

The jury verdict determined that Defendant’s con-
duct on July 1, 2019, was a substantial factor in causing
Plaintiff’s injuries and awarded damages in the amount of
$9,644,700.26. The Jury verdict also determined that Plain-
tiff was 10% comparatively responsible, which resulted in
the final judgment amount of $8,680,230.23. Plaintiff filed
his cost bill for expert and trial costs of $302,000 and pre-
judgment interest of nearly $4mm.

Defendant has filed a motion to tax expert costs and
prejudgment interest, claiming that serving the complaint
with the statutory demand did not give State Farm time to
evaluate and respond to the demand. House Counsel had
requested to conduct discovery and a DME before respond-
ing and asked for an extension on the 998 demand. Plaintiff
rejected that request, taking the position that State Farm
had all the information necessary to determine that the 998
of $1,295,000 was reasonable and less than the Defendant’s
limits and therefore should have paid that sum when it had
the opportunity to do so.

VERDICT: $603,609

Dr. Timothy Jang v. County of Los Angeles
Case No. BC587400Dr. Jang v. County of Los Angeles
Whistleblower retaliation after reporting unlawful
discrimination/retaliation and Medicare reporting
violations at Harbor-UCLA Medical Center
Verdict (P) $603,609: $342,038 in past economic dam-
ages, $111,571 in future economic damages, $100,000 in
past non-economic damages, $50,000 in future non-eco-
nomic damages, plus post-judgment interest and approxi-
mately $1,500,000 or more in attorneys’ fees and costs.
Plaintiff’s Counsel: CCTLA member Lawrance A.
Bohm, Lead Trial Counsel, and Kelsey K. Ciarimboli,
Bohm Law Group, Inc., Marina Del Rey and San Diego;
Brandon P. Ortiz, Ortiz Law Office, Inc., Santa Monica.
Defendant’s Counsel: David Weiss and Nick Weiss,
David Weiss Law, Los Angeles.

Continued on page 43
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Court: Honorable Jon R. Takasugi, Dept. 17, Los Ange-
les County Superior Court

Trial Dates: July 31, 2023 to August 30, 2023

Case Summary: In 2004, Timothy Jang, MD, began
working for the County of Los Angeles in connection with
his simultaneous employment at UCLA as an assistant
professor of emergency medicine. In 2008, Dr. Jang was
recruited from Olive View-UCLA medical center to join the
medical staff at Harbor-UCLA (“Harbor”’) Medical Center
in Torrance, CA.

Dr. Jang was at the time recognized to be a “master
teacher” of emergency ultrasound. He was hired to be the
director of the Emergency Ultrasound service at Harbor.
Dr. Jang would also serve as the Emergency Ultrasound
Fellowship Program director. Dr. Jang selected, trained,
taught, and mentored physicians seeking fellowship level
instruction in ultrasound. Fellowships are generally sought
by doctors immediately following successful completion
of a residency training program. Selection for fellowships
is extremely competitive. Generally, only the top resident
candidates are offered such a position at at top tier program
like UCLA medical school.

As a term of hiring, Dr. Jang was promised a minimum
of one shift-relief credit for any year he had at least one
doctor enrolled in the Emergency Ultrasound Fellowship.
This promise was specifically included in Dr. Jang’s offer
letter. No other physician employed at Harbor had any such
promise of shift-relief in their hiring letter. “Shift-relief”
reduces the number of mandatory clinical emergency room
shifts assigned to each faculty member in exchange for ad-
ditional administrative work from assignment of non-clini-
cal duties, like directing a fellowship. Emergency medicine
faculty work 40 hours per week in a mix of clinical and
administrative time depending on administrative responsi-
bilities, if any.

From 2008 until present day, Dr. Jang has received
positive performance evaluations for his work at Harbor.
He also received all workforce-wide raises and benefits
of employment. Regarding UCLA only, Dr. Jang received
all faculty-related promotions, progressing from assistant
professor to full professor.

In 2013, Dr. Roger Lewis was internally promoted to
be the Emergency Department chair. Within of a month of
Dr. Lewis’s promotion, Dr. Jang reported alarming prob-
lems with the ultrasound equipment, including outdated
machines, broken machines, dangerously few operational
machines, and failure to maintain records sufficient for
Medicare compliance. Almost immediately thereafter, Dr.
Jang was targeted by Dr. Lewis for negative treatment in the
workplace.

Initially, Dr. Lewis threatened to remove all ultrasound
machines if Dr. Jang continued to report problems. Dr.
Lewis pressured Dr. Jang to cease reporting the ultrasound
issues because the problems were “never going to be fixed.”
In October 2013, Dr. Jang submitted a “sentinel event” re-
port to Dr. Lewis regarding a workplace injury to a patient’s
visiting family member who slipped in a “mountain of
alcohol foam” on the floor and suffered a dislocated elbow.
The elbow went untreated for seven hours after orthopedic
residents’ repeatedly failed attempts to put the elbow back
in place. Dr. Jang specifically complained that the treatment
was “below the standard of care.”

One month later, when Dr. Jang attempted to hire
fellowship candidates in November 2013, Dr. Lewis com-
mented that he did not want Dr. Jang to hire any “foreign
doctors.” (This comment was disturbing to Dr. Jang be-
cause Dr. Lewis was also outspoken that candidates from
historically black colleges were “weaker” than candidates
from other U.S. programs).

At the time, the list of applicants had no candidates
educated outside of the US. The only “foreign” attribute of
the candidates was the ostensibly foreign sounding names
of all the applicants save one who had an Anglo-Saxon last
name. As instructed, Dr. Jang submitted three applicants for
final interview with Dr. Lewis. All were top-rated candi-
dates from prestigious U.S. medical schools. Dr. Lewis
ignored numerous requests to interview the remaining
candidates, who ultimately were forced to choose other fel-
lowship programs. As a result, Dr. Jang was not able to have
an additional fellow for the 2014/2015 school year. Although
Dr. Jang had a returning fellow, he normally would have
two fellows each year.

In January 2014, Dr. Jang attended an Emergency
Department faculty meeting led by Dr. Lewis. The meeting
was audio-recorded. During the meeting Dr. Lewis com-
mented that he had “tremendous advantage as an old white
male” as compared to others in the department. Dr. Lewis
then asked another old white male physician to confirm his
belief. Some doctors at the meeting laughed at the com-
ment. Dr. Jang did not. Instead, Dr. Jang obtained the re-
cording of the meeting and later complained to both UCLA
and the County of Los Angeles about the comment which
he felt was improper.

In April 2014, Dr. Lewis announced that “shift-relief”
would no longer be provided to fellowship directors to
offset the additional work associated with the position. This
change in policy only impacted Dr. Jang because he was the
only non-vice chair fellowship director. This change also
conflicted with Dr. Jang’s employment offer letter, which
included one shift-relief so long as he had a fellow enrolled

Continued on page 45
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in his program. Dr. Jang immediately complained about the
discriminatory treatment and unfair changing of his terms
and conditions of employment to no avail. During meetings
with Dr. Lewis about the new “no shift-relief” policy, Dr.
Lewis suggested that he “could” eliminate the fellowship all
together such that Dr. Jang had no basis for shift relief.

Dr. Jang brought the issue to his union, United Associa-
tion of Physicians and Dentists (UAPD), and the grievance
process followed. In September 2014, Dr. Lewis served as
the grievance officer over his own decision and concluded
he did nothing wrong. During the hearing, Dr. Lewis threat-
ened to pull funding for Dr. Jang’s ultrasound fellowship
program if he did not withdraw his grievance. Dr. Jang’s
union representative, Jake Baxter, immediately reported the
threat to County of Los Angeles Human Resources and the
chief medical officer of Harbor as unlawful retaliation and
bullying.

After being threatened at the grievance hearing, Dr.
Jang complained about race discrimination and retaliation
by Dr. Lewis. Dr. Jang specifically reported the “old white
male” comment to numerous leaders at the county and
UCLA. The same month Dr. Jang also appealed his griev-
ance to the next step.

The following month in October 2014, Dr. Jang learned
that Dr. Lewis would no longer fund a second fellow based
on a new policy that “only one ultrasound fellow” was
needed. This move precisely corresponded to the threat
made by Dr. Lewis a month earlier. In response, Dr. Jang
wrote detailed complaints about his medical whistleblower
concerns, race discrimination, and retaliation. These let-
ters were sent to the County Equity Office and president
of Harbor Medical Center. Dr. Lewis was notified of these
complaints in November 2014.

In January 2015, Dr. Jang and his representative at-
tended the final step of the grievance process. This time the
hearing officer was the old white man who promoted Dr.
Lewis into his position as chair. Dr. Jang was informed that
his equity concerns about race and retaliation would not be
considered. The process concluded without any discussion
of compromise. The grievance was summarily denied.

Following the denial of his grievance, Dr. Jang was
passed over for promotion to “senior physician.” Histori-
cally, promotion to “senior physician” was awarded based
on seniority with the County of Los Angeles. In or around
March 2015, a senior physician retired, leaving a vacancy
and opportunity for promotion. Without any announcement
and contrary to the “seniority” based process, Dr. Lewis
gave the promotion to a physician who was eight years less
senior than Dr. Jang (Dr. Jang learned of this promotion
many months after it happened).

In September 2015, another senior physician retired,
leaving a second vacancy and promotional opportunity.
Once again, Dr. Jang was passed over for promotion for a
less senior doctor with 10 years less seniority (Dr. Jang did
not learn about this promotion until discovery from litiga-
tion which commenced in August 2015). In November 2015,
another senior physician retired. Dr. Jang was passed over
again in favor of a doctor that was essentially brand new
to the County. Dr. Jang learned of the promotion from the
doctor given the position after he asked Dr. Jang about the
benefits of the “senior position” job, which he assumed Dr.
Jang possessed due to his long seniority.

In December 2015, Dr. Jang was encouraged to apply
for another senior physician opening by Dr. Lewis’s ad-
ministrative assistant because she did not think it was fair
Dr. Jang was being passed over repeatedly. When Dr. Jang
applied, he was told that a “new policy” was just insti-
tuted whereby the item would only go to people managing
numerous employees. Dr. Jang never received any promo-
tion to senior physician. The cost of the failure to promote
Dr. Jang was approximately $50,000 in additional annual
compensation.

Positions of the Parties: The County of Los Angeles as-
serted that all conduct by Dr. Lewis was not intended to be
racially insensitive or retaliatory. Further, the county assert-
ed that Dr. Jang pursued his reports as a ploy to get money
and not because he cares about patients or his fellowship.
The county also asserted that all actions were within its
inherent judgment and power to manage its workforce (aka:
business judgment rule). The county lauded Dr. Lewis as
a legend committed to diversity and patient safety. The
court excluded complaints from other doctors also alleging
medical whistleblower retaliation and misogynistic com-
ments (such as referring to a female gynecologist named Dr.
Brotherton as “Dr. Beaverton™).

The jury found for Dr. Jang on both of his retaliation
claims and awarded him $603,609: $342,038 in past lost
earnings, $111,571 in future lost earnings, $100,000 for
past emotional distress, and $50,000 for future emotional
distress for a total of $603,609. Plaintiff will also be seeking
equitable relief from the court to award Dr. Jang the senior
physician role and reinstate his shift-credit. The jury found
that Dr. Jang reported unlawful discrimination/retaliation
and disclosed Medicare reporting violations, and the county
retaliated against Dr. Jang because of his reports. The jury
found for Dr. Jang on all claims and denied the county’s
same decision affirmative defense.

Plaintiff’s Experts: Charles R. Mahla, Ph.D., Sacramen-
to; specialty: economics

Defendant’s Experts: None
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not have a statutory or common law duty to conduct criminal
background checks on its passengers.

ISSUE: Does a rideshare company owe a legal duty to their
drivers to screen riders for criminal backgrounds?

RULING: Affirmed

REASONING: The court found that Al Shikha could not es-
tablish that Lyft had a legal duty to its drivers to conduct crimi-
nal background checks on all riders seeking to use the service.

To establish a cause of action for negligence, a plaintiff
must prove that the defendant had a duty of care, that the duty
was breached, and that said breach was the proximate or legal
cause of the injury. While there is no general duty to protect
others from injury, there is an exception if you can establish that
a special relationship existed between the parties.

However, even if a special relationship exists, there are sev-
eral considerations that can limit the duty. These factors include
foreseeability; the connection between the plaintiff and the
defendant; preventing future harm; and the extent of the burden
and insurance availability.

In this case, there was a special relationship between Al
Shikha and Lyft, but the court analyzed the various policy
considerations of imposing a duty on a rideshare company. The
Court found that imposing a duty on a rideshare company to do
criminal background checks on all riders would be highly bur-
densome, and Plaintiff could not establish heightened foresee-
ability necessary to impose such a duty.

A.L.v. HARBOR DEVELOPMENTAL
DISABILITIES FOUNDATION
2024 2DCA/2 California Court of Appeal,
No. B322729 (May 30, 2024)

REGIONAL CENTER HAD NO DUTY
TO PROTECT DISABLED PERSON FROM
THIRD-PARTY NOT EMPLOYED BY THEM

FACTS: Plaintiff A.L. is an adult with mental and physical
disabilities which she has had since birth. She was a consumer
with the Defendant Harbor Developmental Disabilities Founda-
tion Regional Center since she was an infant. In 2018, she was
living with her mother but attended an educational day program
every weekday; she was transported to and from the program
by Round Trip. Round Trip was a third-party vendor contracted
with Harbor Developmental Disabilities Foundation to transport
its members.

In May or June of 2018, a driver employed by Round Trip
raped and impregnated A.L. while transporting her. In February
2019, A.L., through her mother acting as her guardian ad litem,
sued Round Trip, the driver and Harbor Developmental Dis-
abilities Foundation. The suit alleged that the Regional Center
negligently hired Round Trip as a vendor and that the center
negligently monitored Round Trip’s compliance with their

contract.

The Regional Center filed a motion for summary judgment
on the ground that it did not owe a duty to prevent sexual assault
by a vendor’s employee. The trial court granted the motion. A.L.
appeals that order.

ISSUE: Does a Regional Center owe a duty to protect their
clients from sexual assault by an employee of a third-party
vendor?

RULING: Affirmed

REASONING: In order to maintain a case for negligence, a
plaintiff must prove that they are owed a legal duty. Because
Regional Center had some control over the protection of the
disabled participants, a special relationship exists, giving rise
to a legal duty to protect. However, whether Defendants owe a
duty is a matter of public policy.

The court applied the factors set forth in Rowland v.
Christian and determined that public policy warranted limit-
ing the Regional Center’s duty to only when the employee has
a known propensity for sexual assault. In the instant case, the
Regional Center had no prior knowledge or awareness that the
employee would engage in sexual assault. The employee had
no prior criminal history; no prior questionable behavior while
employed. Therefore, the court found that no duty existed under
those circumstances.

AUDISH v. MACIAS
2024 4DCA/1 California Court of Appeal,
No. D081689 (June 6, 2024)

ISIT AN ABUSE OF DISCRETION TO ADMIT
EVIDENCE OF PLAINTIFF’S FUTURE
ELIGIBILITY FOR MEDICARE AND
AMOUNTS MEDICARE WOULD PAY?

FACTS: Plaintiff David Audish and Defendant David Macias
were involved in an automobile collision. At trial, the jury found
that Audish and Macias both operated their vehicles negligently
and that each party’s negligence was a substantial factor in
causing harm to Audish.

Prior to trial, Audish sought to exclude evidence that he
had, or would have, medical insurance. The trial court granted

Continued on page 47
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the motion in part and denied it in part. The court stated that an
expert witness with a proper foundation could testify about the
reasonable value of medical care based on the rates insurers pay
for medical treatments.

At trial, a nurse and lifecare planner testified as a witness
on Audish’s behalf regarding future medical costs. On cross-
examination, Defense counsel was permitted to ask whether
Audish would be eligible for Medicare at age 65, to which she
replied, “T assume so.” The nurse also agreed with defense
counsel that her numbers did not account for what Medicare
would pay.

The jury found Audish suffered $65,699.50 in damages,
including $29,288.94 for past medical expenses, $3,620 for
past non-economic losses, and $32,790.56 for future medical
expenses, and it assigned each party 50 percent of the responsi-
bility for these losses.

Audish appealed, contending the trial court abused its
discretion by admitting evidence that he would have Medicare
medical insurance at the age of 65.

ISSUE: Did the trial court violate the collateral source rule by
admitting evidence that Plaintiff would have Medicare insur-
ance at age 657

RULING: Affirmed

REASONING: The appellate court concluded the trial court
acted well within the bounds of its discretion when it permitted
the defense to question Audish’s life-care planner briefly about
his future eligibility for Medicare and the anticipated costs of
his recommended medical treatments if he were to obtain Medi-
care coverage. The Court found that the evidentiary rulings did
not violate the collateral source rule or amount to an abuse of
discretion.

The Court cited the cases of Howell v. Hamilton Meats &
Provisions, Inc. (2011) 52 Cal.4th 541; Corenbaum v. Lamp-
kin (2013) 215 Cal.App.4th 1308 and Cuevas v. Contra Costa
County (2017) 11 Cal.App.5th 163 in its opinion that the trial
court did not abuse its discretion by admitting the limited evi-
dence at issue about Audish’s future eligibility for Medicare and
the expected amounts Medicare might pay for Audish’s recom-
mended future medical services.

They noted that multiple courts had concluded, under
similar circumstances, that it is permissible—or even neces-
sary—for a trial court to admit evidence concerning a tort
plaintiff’s future eligibility for health insurance and the an-
ticipated amounts the insurer would be expected to pay for the
patient’s future medical needs—evidence that is relevant to the
reasonable value of future medical care.

DOWNEY v. CITY OF RIVERSIDE
2024 California Supreme Court,
No. S280322 (July 22, 2024)

PLAINTIFFS ASSERTING BYSTANDER
EMOTIONAL DISTRESS CLAIMS ARE NOT
REQUIRED TO SHOW CONTEMPORANEOUS
PERCEPTION OF THE CAUSAL LINK BETWEEN
THE CONDUCT AND THE INJURY

FACTS: Plaintiff Jayde Downey was giving driving direc-
tions to her daughter Malyah Vance over cell phone when her
daughter was severely injured in a car crash. Downey heard
the collision and its immediate aftermath, but she could not see
what had caused it.

After the crash, Downey sued the driver of the other car
involved in the collision. She also sued the City of Riverside and
Ara and Vahram Sevacherian, the owners of private property
adjacent to the intersection where the crash occurred. Among
other things, the complaint sought recovery for negligent inflic-
tion of emotional distress on Downey, who suffered emotional
trauma as a result of hearing her daughter’s accident occur in
real time.

The city and the Sevacherians demurred to the complaint.
They argued that Downey could not allege a negligent infliction
of emotional distress claim against them because at the time of
the collision she was not aware of how their alleged negligence
had caused the collision.

Agreeing with the defendants, the trial court sustained the
demurrers without leave to amend. It explained that the com-
plaint’s allegations were “insufficient to show that Downey had
a contemporaneous awareness of the injury-producing event —
not just the harm Vance suffered, but also the causal connection
between defendants’ tortious conduct and the injuries Vance
suffered.”

Downey appealed and argued that it was unnecessary for
her to show contemporaneous awareness of the defendants’ tor-
tious conduct to state a claim for negligent infliction of emo-
tional distress.

In a divided decision, the Court of Appeal rejected the
argument. The court concluded that Downey was not entitled
to recover emotional distress damages against these defendants
unless at the time of the crash she was aware of a causal connec-
tion between her daughter’s injuries and the defendants’ alleged
negligence in maintaining the intersection.

The California Supreme Court thereafter granted review.

ISSUE: Are plaintiffs asserting bystander emotional distress
claims required to show contemporaneous perception of the
causal link between the defendants conduct and the injury?

RULING: Reversed and remanded.

REASONING: The court found that neither precedent nor con-
siderations of tort policy support requiring plaintiffs asserting
bystander emotional distress claims to show contemporaneous
perception of the causal link between the defendant’s conduct
and the victim’s injuries.

Downey alleged that when she was on the phone with her
daughter, she heard metal crashing against metal, glass shatter-
ing, and tires dragging on asphalt — from which she knew im-
mediately that her daughter had been in a car accident. Downey
has also alleged that she understood that her daughter was
seriously injured because she could no longer hear her after the
crash, and a stranger who rushed to the scene told her to quiet
down so that he could find a pulse.

Precedence does not require Downey to allege that she
was aware of how the defendants may have contributed to that
injury. The Court of Appeal erred in concluding otherwise.
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