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(BOSTON, MA) —Public Justice, 
The Legal Aid Society, the Refugee and 
Immigrant Center for Education and 
Legal Services (RAICES), the NYU 
Immigrant Rights Clinic, Free Migration 
Project, and Covington & Burling LLP 
fi led a federal class action lawsuit late last 
year on behalf of two immigrants facing 
ruinous civil fi nes of up to $1.8 million, 
and on behalf of the Immigrant Legal 
Resource Center (ILRC). 

The case seeks to represent a nation-
wide class of more than 21,500 people 
who have been issued these fi nes since 
January 2025, for a total amount in excess 
of $6 billion.

Earlier in 2025, the Trump Admin-
istration revived a long-dormant provi-
sion of immigration law to issue fi nes of 
up to $998 per day, resulting in penalty 
notices that often exceed $1.8 million per 
person. These fi nes have been imposed on 
individuals who are lawfully applying for 
immigration relief, such as adjustment of 
status, complying with ICE under orders 
of supervision, or unable to safely return 
to their home country.

Individual plaintiffs — Maria L. of 
Massachusetts and Nancy M. of Florida 
— both face enormous penalties despite 
following the law, maintaining contact 
with immigration offi cials, and actively 
pursuing formal relief that would allow 
them to remain in the United States.

Organizational plaintiff ILRC, a 
national nonprofi t that educates communi-
ties and legal advocates on immigration 
law, joined the lawsuit because the gov-
ernment enacted the new penalty system 
without public notice or the opportunity 
for organizations like ILRC to meaning-
fully participate in the required rulemak-
ing process

The lawsuit was fi led in the United 
States District Court for the District of 
Massachusetts against the Department 
of Homeland Security, Immigration and 
Customs Enforcement (ICE), and the De-
partment of Justice for imposing unprece-
dented civil penalties on immigrants who 
remain in the U.S. while seeking lawful 
ways to stay with their families.

“This is just another example of the 
Administration weaponizing the law to 
intimidate and harass immigrant commu-
nities,” said Charles Moore, senior attor-
ney from Public Justice. “If the Adminis-
tration is going to impose these fi nes that 
no other President has ever pursued, it at 
least has to follow the law and respect the 

New Lawsuit Challenge
Federal Government’s
Unconstitutional Civil 
Penalty Scheme That

Fines Immigrant Families
Up to $1.8 Million

Constitution. That isn’t happening, and 
that is why we brought this lawsuit.”

“These fi nes are designed to terrorize 
families,” said Hasan Shafi qullah, super-
vising Attorney in the Civil Law Reform 
Unit at The Legal Aid Society. “The 
people we serve are doing exactly what 
the law requires: pursuing legal relief 
through immigration courts and immigra-
tion agencies. In return, the government 
is threatening to seize their wages, cars, 
even their homes.”

“Let’s be abundantly clear about the 
purpose of these fi nes: it’s about punish-
ing people and families who are exercis-
ing their legal and human right to seek 
protection from harm in this country,” 
said Javier Hidalgo, legal director at 
RAICES. “This administration is fi nding 
every which way to dehumanize, crimi-
nalize, and harm those that it has deemed 
“less than” to coerce them into giving up 
the legal protections afforded to them by 
our Constitution. RAICES will hold this 
administration accountable for its unlaw-
ful actions because an infringement on 
the rights of others threatens our own.”

“We are proud to fi ght alongside the 
immigrants who have received these fi nes 
to end this unprecedented policy and en-
sure that all communities can live without 
the fear of intimidation,” said Ximena 
Valdarrago, student in the New York Uni-
versity School of Law Immigrant Rights 
Clinic. “The Trump Administration has 
once again chosen to waste government 
resources in pursuit of cruelty, imposing 
and enforcing cartoonishly large fi nes 
on people who are simply trying to build 

a better life in this country—this can-
not stand,” said Ajay A.V. Singh, another 
law student at the New York University 
School of Law Immigrant Rights Clinic.

“This abusive collection scheme is 
part of the Trump administration’s racist 
project to ethnically cleanse this country,” 
said David Bennion, executive director of 
Free Migration Project. “Working people 
already under daily threat from ICE are 
getting collection bills for millions of 
dollars intended to push them out of the 
country. This must stop.”

The lawsuit seeks to vacate the rule 
that authorizes the mass issuance of civil 
fi nes, declare the penalties unlawful and 
unconstitutional, and permanently enjoin 
the government from assessing or collect-
ing them.

The complaint argues that the 
government’s civil penalty scheme vio-
lates multiple constitutional and statutory 
protections: the Fifth Amendment’s Due 
Process Clause, because the government 
issues fi nes without fair notice, without 
evidence, and without any meaningful 
opportunity to challenge them; the Eighth 
Amendment’s Excessive Fines Clause, be-
cause penalties reaching nearly $2 million 
are grossly disproportionate and fi nancial-
ly ruinous; and the Seventh Amendment 
right to a jury trial, because the govern-
ment imposes monetary penalties through 
internal agency proceedings instead of a 
court. The lawsuit further asserts that the 
rule violates the Administrative Proce-
dure Act, because it was issued without 
the required notice-and-comment process 
and is arbitrary and capricious.
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������������������������� Hon. Bunmi Awoniyi, PJ; Hon. George Acero; Hon. Larry Brown;
Hon. Alin D. Cintean; Hon. Laurie Damrell; Hon. Steven M. Gevercer; Hon. Christopher 
Krueger; Hon. Judge Richard K. Sueyoshi; and Hon. Jill Talley.

������������������������������ Robyn Bullington (Operations Manager – Civil); Amy Malone 
(Operations Manager, Civil).

������������������������� Louis Anapolsky; Ellen Arabian-Lee; Joe Babich; Bob Bale; 
Michael Cross; Glenn Guenard; Karen Goodman; Karen Jacobsen; Bill Kershaw; Walter Loving; 
Angelina Ray; Justin Rodriguez;); Ronald Scholar; Jill Telfer; Bill Warne; Joe Weinberger; and
Bob Zimmerman.

�������������� by Ellen Arabian-Lee and Bill Kershaw.

Call to Order: 12:14 p.m. by Hon. Bunmi Awoniyi, PJ.

�� ���������������������������������������������������������������������������

Judge Awoniyi congratulated Judge Gevercer on his appointment to APJ for 2026.

�� �����������������������������������������������������������

Judge Gevercer explained that the new four independent civil home courts were recently 
successfully rolled out and he is very happy with the built-in efficiency this new system 
brings to the Court. There have been only a few very minor issues with cases that have 
a law and motion matter that needs to be heard by the prior judge (e.g., motions for 
reconsideration), but other than that, things have gone smoothly.

The Civil Home Courts are:

Department 25 – Judge Julie G. Yap
Department 28 – Judge Richard C. Miadich
Department 53 – Judge Richard K. Sueyoshi
Department 54 – Judge Christopher E. Krueger 

�� ����������������������������������

Judge Awoniyi explained that the Court recently has experienced a bottleneck of civil 
cases not proceeding to trial as scheduled.  In fact, recently, the only civil cases to be 
assigned a courtroom for trial were cases that were preassigned. Part of the problem is 
that the Court had some longer trials (10+ days), which kept judges and courtrooms 

Continued on page 39
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Continued from page 38

SACRAMENTO CIVIL COURTS ADVISORY COMMITTEE 
BOARD MEETING MINUTES
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CCTLA members are invited to share their verdicts and settlements: Contact Marti Taylor, editor of The Litigator, 
mtaylor@wilcoxenlaw.com, for preferred sample format.  The next issue of The Litigator will be the Summer 2026  issue, 
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Member Verdicts & Settlements

ARBITRATION: $9,027,634
Sujei Gonzalez v. Morning Star Institute, Inc.,ujei Gonzalez v. Morning Star Institute, Inc.,

and The Morning Star Company et al.and The Morning Star Company et al.
Employment Case

Plaintiff prevailed on (1) Retaliation (Gov Code §12940(h); 
(2) Failure to Prevent or Remedy Retaliation (Gov. Code 
§12940(k); and (3) Wrongful Termination in Violation of Public 
Policy, but did not prevail on (4) Sexual Harassment 

Total Arbitration Award: Past emotional distress, $750,000; 
past economic, $405,599; future economic,$1,430,618; punitive 
damages, $1,836,217; prejudgment interest, $358,523; costs, 
$44,085; attorney fees, $3,935,505; fees and costs to vacate, 
$267,087
Plaintiff’s Counsel: Christoper Whelan, Inc.: Christopher H. 
Whelan, Esq., and Donia A. Pestana, Esq. 
Defendant’s Counsel: Weintraub Tobin Chedial Coleman Gro-
din: Charles L. Post, Esq., Meagan D. Bainbridge, Esq. Hicks 
Thomas, LLP: Grant, Esq., Bradley Benbrook, Esq. 
Arbitrator: Hon. Robert C. Hight (Ret.)
Arbitration Hearing: Mar. 22 to 26, 2021, followed by years of 
briefi ng, motions and hearings, that concluded on Ap. 8, 2024. 
Final judgment was entered on Sept. 19, 2024. Defendants ap-
pealed on Nov. 14, 2024, claiming political bias against Defen-
dants because their owner is a Libertarian. The appeal was fully 
briefed Nov. 12, 2025. 

Case Summary 
Plaintiff had a HR type of position for Morning Star Com-

pany (“MSC”), the largest tomato processor in the world. The 
company had a unique “self-management” structure in which 
there were no titles or specifi c job descriptions, and there was a 
horizontal rather than a hierarchal management structure. Every 
employee was responsible for all aspects of the operation. 

Plaintiff complained about the sexual harassment of female 
employees by a male who oversaw the commercial operations 
at the Los Banos plant and who was one of the owner’s favor-
ite employees. Plaintiff requested the harassing conduct stop 
and that it be investigated. In response and in retaliation to 
Plaintiff’s protected activity of reporting and opposing sexual 
harassment, she was terminated on Sept. 24, 2018, based upon 
a pretext survey the owner ordered his son to conduct. His 
son had no experience in interviewing or surveying, unlike 
Plaintiff, who had skills and expertise in that area. The bogus 
survey came to the conclusion that Plaintiff was not doing her 
job of training the employees regarding the principles of “self-
management,”and she was terminated. 

The arbitrator found that “it is clear the surveys were 
simply used as a means to justify terminating Ms. Gonzalez’s 
employment.”  The owner’s inexperienced son “could not 
identify the specifi c dates of the written interviews, details as 
to how he performed the survey, and who, if anybody, assisted to how he performed the survey, and who, if anybody, assisted 

him.” However, Plaintiff, who “had the skills and expertise” in 
that area, was not included in the surveys. 

The fi rst survey was admittedly defi cient so a second 
survey was allegedly conducted, but little if anything could be 
remembered about the second survey. Neither the questions, nor 
names of those allegedly interviewed, nor the dates, or locations 
of the interviews were remembered or written down. The arbi-
trator found “reliance on the survey results is simply not believ-
able. The surveys were unplanned, amateurish, not designed to 
discover any useful or measurable information.” 

Other supporting evidence for the arbitrator’s conclu-
sion that the surveys were mere pretext included the temporal 
proximity between Plaintiff’s protected activity of reporting and 
opposing sexual harassment, Defendants’ “shifting reasons” for 
her termination, and their deviation from their normal policies 
in allegedly eliminating her position. 

Experts: Plaintiff’s were George Andrew Jouganatos, 
Ph.D., economist: economic damages. Defendants’ were Craig 
Enos CPA: economic damages; Maria Brady, mitigation efforts; 
Rhoma Young, adequacy of Defendants’ sexual harassment 
investigation.

ARBITRATION - $5,809,745.98
Timothy Barth v. Capital City Honda;Timothy Barth v. Capital City Honda;

Group 1 Automotive, Inc. et alGroup 1 Automotive, Inc. et al  Group 1 Automotive, Inc. et al  Group 1 Automotive, Inc. et al
Employment, disability discrimination, whistleblower

Total Arbitration Award: Economic damages: $2,053,078; 
emotional distress: $1,000,000.; attorneys’ fees:  $2,705,358; 
costs: $51,309.98. Total award: $5,809,745.98 
Plaintiff’s Counsel: Christopher H. Whelan, Inc. 
Christopher H. Whelan, Esq, and Donia A. Pestana, Esq. 
Defendant’s Counsel: Fisher & Phillips, LLP. Gregory L. Blu-
eford, Esq. Mark J. Jacobs, Esq. 
Arbitrator: Judge David De Alba (Ret.) 
Arbitration Hearing: July 14-18, 2025 

Case Summary
Plaintiff Tim Barth served 27 years as manager of the Parts 

Dept. of Mel Rapton Honda and subsequently at Capital City 
Honda before he was terminated from his position on Jan. 19, 
2023. The arbitrator found that Barth “was described as a leader 
and a good man committed to his job and those who worked for 
him. He was demonstrably committed to his family, his faith, 
the safety of his customers and honest dealing with all.” 

Group 1 Automotive acquired Mel Rapton Honda in Octo-
ber 2021and operated as Capital City Honda .The fi rst several 
months of the transition to the new ownership was disruptive 
because of new systems, new employees and resignation of Mel 
Rapton Honda employees.

After the fi rst year, Plaintiff’s dedication and long hours 
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earned a profi t in his Parts Dept., while other departments 
generated large losses. However, the stresses of these conditions 
and time demands took their toll on Barth, and on Nov. 8, 2022, 
his doctor ordered an accommodation of a schedule reduction 
to 35 hours per week. Defendant delayed putting the reduced 
schedule in place. On Jan. 12, 2023, a second doctor’s note was 
delivered to Capital City Honda, extending Barth’s reduced 
schedule to Mar. 31, 2023. 

On Jan. 10, 2023, Barth was asked to examine and report 
on potential problems in the offsite collision center. Barth 
described what he found as a “nightmare.” He discovered, 
photographed and reported “hundreds of uninstalled parts on 
closed work orders (ROs) and collected an eight–10-inch stack 
of documents he found “stuffed in desk drawers, lying around 
loose and haphazardly jammed into folders.” He was alarmed 
by the “enormous undertaking” that would have to be done to 
inventory and separate parts from closed work orders, to isolate 
“safety parts,” and to reconcile all the invoices and paperwork 
“fl oating around.” Barth told his supervisor, “This is a big prob-
lem, and it needs to be thoroughly investigated because there 
are tremendous liabilities with this.”

The arbitrator found “Barth believed the situation in the 
collision center presented potential criminal liability for fraud, 
as insurance companies were billed and paid for uninstalled  
parts that Capital City Honda may have represented as installed. 
He also saw the possibility of liability to customers and others 
who have been or could be injured by the collision center’s neg-
ligence and failure to replace missing or damaged parts before 
releasing the automobile to the customer.” 

The arbitration award noted that Barth’s supervisor “was 
genuinely concerned and instantly understood the magnitude 
of the problem. He appeared agitated and told Barth… ‘this is 
f’ing fraud. I’m not going to jail for this.’ Barth’s supervisor f’ing fraud. I’m not going to jail for this.’ Barth’s supervisor f’ing fraud. I’m not going to jail for this.’
“testifi ed he was concerned and agreed the problem was serious 
and that there was a potential for fraud and safety issues if parts 
were not installed on cars.” “In his pretrial deposition, [this su-
pervisor] described the situation as a ‘disaster.’ ” Barth’s super-
visor “believed the stacks of uninstalled parts on closed work 
orders (RO’s) could be the subject of an investigation by the 
BAR, “…if notifi ed.”  The manager of the dealership admitted 
at the hearing that: “…any dealership with the BAR involved is 
going to be concerned about that, about them being involved.”

On Jan. 19, 2023, Barth was terminated based on the 
pretext of an alleged need to reduce headcount. Barth’s termina-
tion was seven days after he delivered a second doctor’s note 
supporting his disability accommodation of a reduced schedule, 
and nine days after he discovered and reported the “nightmare” 
at the collision center.

At the time of his termination by the manager of the dealer-
ship, Barth’s supervisor told him that he had nothing to do with 
the termination decision. The arbitrator noted in his award that 
Barth’s replacement admitted in his deposition that he, “and ev-
erybody else in the parts department, were shocked by Barth’s 
termination.” 

In support of his award, the arbitrator pointed to “the 

numerous inconsistencies in Respondents’ witnesses’ accounts 
of the events and their failure of recollection about material 
facts surrounding the termination. Respondents’ witnesses were 
repeatedly impeached with their prior deposition testimony or 
contradicted by the testimony of their colleagues.” 

Experts: Plaintiff’s economic expert: Charles R. Mahla, 
Ph.D.;. EconOne. Defense economic expert: Karl Erik Volk, 
MA; JS Held - MIL granted excluding his testimony.

SETTLEMENT - $8,000,000
Doe Plaintiff v. Roe HospitalDoe Plaintiff v. Roe Hospital

Medical Malpractice
Date Case Resolved: July 21, 2025
Total Amount of Settlement: $8,000,000 paid by Roe Hospital
Plaintiff Attorneys: Ikuta Hemesath LLP: Benjamin T. Ikuta, 
Esq., Vanessa N. Raven, Esq. 
Defendant Attorneys: N. Ben Cramer, Esq., Kelly, Trotter & 
Franzen (representing Roe Hospital)

Case Summary
Doe Plaintiff, a minor child, sustained catastrophic and per-

manent brain injuries during labor and delivery at Roe Hospital. 
The mother had experienced a normal, uncomplicated pregnan-
cy and presented to the hospital at 41 weeks gestation after her 
water broke and contractions began.

Upon admission, fetal monitoring showed a strong baseline 
heart rate around 165 beats per minute, but with concerning 
minimal variability from the outset. Approximately an hour 
and 45 minutes later,  a massive, prolonged late deceleration 
occurred, with the fetal heart rate dropping below 70 beats per 
minute and lasting over four minutes. Throughout the rest of 
the evening, the fetal monitoring strips showed increasingly 
ominous patterns. The fetal heart rate continued to drop into 
the 80s, 70s, and then 60s. An emergency cesarean section was 
fi nally performed, but by this time, it was far too late.

Doe Plaintiff was born pale, limp, and unresponsive with 
catastrophically low Apgar scores. The infant was immediately 
transferred to the NICU and placed on therapeutic hypothermia. 
However, there was an additional delay in initiating this critical 
treatment, as the birth hospital did not have cooling capabili-
ties, and the infant had to be transferred to another facility. MRI 
imaging revealed devastating fi ndings including widespread 
white matter injury and global ischemia. Now fi ve years old, 
Doe Plaintiff suffers from profound and permanent disabilities 
and will require 24-hour care for life.
Plaintiff’s Contentions

Plaintiff contended the hospital’s medical staff negligently:
* Failed to perform timely cesarean section despite clear 

and prolonged signs of severe fetal distress
* Ignored or minimized ominous Category II fetal heart 

rate tracings showing minimal to absent variability for hours
* Failed to respond appropriately to a massive late decelera-

tion. that should have prompted immediate delivery
* Allowed labor to continue despite a 45-beat-per-minute 

drop in fetal heart rate baseline, which is a pre-terminal sign of 

Continued from page 40
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hypoxia

* Mischarted and misinterpreted fetal heart rate patterns, 
incorrectly documenting them as “reassuring” when they 
showed severe distress

* Confused maternal and fetal heart rates, leading to dan-
gerous delays in intervention

* Failed to recognize and respond to tachysystole, meco-
nium-stained fl uid, elevated maternal white blood cell count, 
and other warning signs

* Delayed emergency cesarean section even after fetal heart 
rate dropped into the 60s

* Failed to initiate therapeutic hypothermia within the criti-
cal six-hour window
Defendant’s Contentions

Defendants denied liability and contended that:
* Fetal monitoring was appropriately interpreted and man-

aged
* The decision-making regarding timing of cesarean sec-

tion was within the standard of care
* Category II fetal heart rate tracings do not always require 

immediate cesarean delivery
* The infant’s condition was not predictable, based on the 

available monitoring
* Some level of birth injury can occur despite appropriate 

care
* The damages claimed were excessive

Disposition
The matter was resolved through mediation conducted 

by Steven Denton on July 21, 2025 for a total settlement of 
$8,000,000.SETTLEMENT-Confi dential - $3,000,000
by Steven Denton on July 21, 2025 for a total settlement of 

SETTLEMENT-Confi dential - $3,000,000
by Steven Denton on July 21, 2025 for a total settlement of 
$8,000,000.SETTLEMENT-Confi dential - $3,000,000$8,000,000.

Medical Negligence

Plaintiff’s Counsel: Walter Loving, Wilcoxen Callaham, LLP
Case Summary

This was a medical malpractice case for failure to diagnose 
sepsis in 36-year-old client’s shoulder, resulting in septic shock. 
The client had three Emergency Department visits and two vis-
its with his primary care physician within 10 days. Defendants 
failed to do a basic workup to include lab studies and blood 
work, which would have diagnosed the condition. As a result, 
the client was left permanently disabled and in chronic pain.

The case resolved by way of a confi dential settlement in the 
amount of $3,000,000.

SETTLEMENT-Confi dential - $2,550,000
Medical Negligence/Products Liability

Plaintiff’s Counsel: Walter Loving, Wilcoxen Callaham, LLP
Case Summary

This was a blended products liability\medical negligence 
case arising from a lumbar surgery which was performed robot-
ically. The plaintiff is a 57-year-old registered nurse. During the 
course of the surgery, the pedicle screws were misplaced into 
the neural canal. The following day, Plaintiff awoke in 10 out of 
10 pain, and CT imaging confi rmed the malpositioning of the 

pedicle screws. The operating neurosurgeon blamed the robotic 
system and specifi cally, the manufacturers’ representatives, who 
were present and participated in the surgery, including a robotic 
specialist. The manufacturer in turn blamed the surgeon for 
user error and failing to properly register the system with imag-
ing which creates landmarks for the surgical hardware. 

As a result of the complications and failed surgery, plaintiff 
underwent multiple subsequent surgeries.

The case resolved by way of a confi dential settlement in the 
amount of $2,550,000.

SETTLEMENT-Confi dential - $2,475,000
Medical Malpraactice

Type of Case: medical negligence

Plaintiff’s Counsel: Walter Loving, Wilcoxen Callaham, LLP
 Case Summary

This was a medical negligence case based on the failure to 
diagnose an epidural abscess in a 68-year-old woman, leading 
to permanent paralysis. Plaintiff presented to the Emergency 
Department after her right leg gave out in the shower, and she 
had radiating pain and numbness down to her foot. She was 
unable to lift her right leg or bear weight, and she was admitted. 
The following day, her symptoms spread to both legs. Only a 
lumbar MRI was ordered, which showed moderate stenosis and 
degenerative changes. She was diagnosed with chronic low back 
pain and radiculopathy and discharged to a skilled nursing facil-
ity. One week later, she returned to the hospital with abdominal 
distension. A thoracic MRI was ordered, revealing osteomyelitis 
and spinal abscess. 

Plaintiffs’ experts opined that a thoracic MRI was man-
dated under the standard of care once Plaintiff’s symptoms 
progressed bilaterally. A thoracic MRI would have led to the 
diagnosis of infection and surgery within three days along with 
antibiotics would have prevented paralysis.

At mediation, the defense agreed to pay $2,475,000 as part 
of a confi dential settlement.

SETTLEMENT - $2,000,000
Nolan v. Gallagher, Sacramento County Superior

Court Case No. 34-2023-0033587
Trip & Fall at Apartment Complex

Settlement: $1,000,000 (medical expenses $200,000; pain & 
suffering: $800,000)
Plaintiff’s Counsel: Glenn Guenard & Anthony Wallen,
Guenard & Bozarth, LLP
Defendant’s counsel:  Kimberly Allen, Resnick & Louis

Case Summary
On July 8, 2022, Plaintiff was on a fi rst date with some-

one she met online. They went to a couple bars and had some 
cocktails. At about 10:30 p.m., they headed over to her date’s 
apartment in Sacramento, near McGeorge Law School to watch 
a movie. Plaintiff parked her car in front of the apartment 

Continued from page 41
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complex. It was very dark. They walked on the sidewalk a short 
distance. When they got near the front gate to the apartment 
complex, Plaintiff‘s left foot slipped out from under her after 
stepping on a loose brick from a landscaping retaining wall 
adjacent to the sidewalk and front entrance to the apartment 
complex. Plaintiff lost her balance and fell backwards. 

Plaintiff had immediate excruciating pain to her left hip and 
was unable to ambulate. An ambulance transported her to Sutter 
General Hospital. The diagnosis was a displaced femoral neck 
fracture of the left hip. Plaintiff underwent a left hip hemiartho-
plasty. After a week in the hospital, she was transferred to in-
patient rehabilitation for two weeks. A few weeks after she was 
released, Plaintiff developed a serious prosthetic joint infection 
with sepsis which required another two weeks of hospitalization 
and revision surgery with removal of the articulating spacer and 
hip replacement using metal synthetic substitute. 

Plaintiff is 59 years old. Many courses of physical therapy 
have helped, but she continues to experience pain at night in her 
left hip. She also has a slight limp due to her leg length discrep-
ancy.

Plaintiff made a pre-litigation policy limit demand of 
$1,000,000. The insurance carrier denied the claim, based on 
no liability because Defendant had no notice of the loose bricks. 
The insurance carrier stated the fall was unwitnessed and even 
if Plaintiff fell because of a landscaping brick, it was open and 
obvious and Plaintiff likely was intoxicated. 

The manager of the apartment complex testifi ed it was his 
job to inspect the area in question and that there were never 
loose bricks in the walkway next to the entrance before or after loose bricks in the walkway next to the entrance before or after 

SETTLEMENT-CONFIDENTIAL - $750,000
Medical Malpractice

Plaintiff’s Counsel: Marti Taylor
Case Summary

Wrongful death case against a local hospital and surgeon 
related to the death of a 68-year-old wife and mother of three.

Decedent underwent surgery to repair a hiatal hernia. 
Plaintiffs asserted that the surgery was negligently performed 
and that post operative complications were not timely diagnosed 
and treated.

The procedure performed on the decedent has a high risk 
of failure, which was known to Defendants. It is imperative to 
address surgical complications early as they can be catastrophic. 
Despite the decedent having severe pain post-surgery, she was 
forced by Defendants to be discharged home the same day. She 
returned to the hospital when her pain persisted and her condi-
tion had worsened. However, there was a delay in diagnosing 
sepsis and a perforated stomach. Unfortunately, she could not 
recover and died after suffering for three weeks. 

the incident. However, the manager was impeached when con-
fronted by Google Earth photos in prior years and shortly after 
the incident showing the loose bricks. The manager’s testimony 
about the presence of loose bricks was also contradicted by the 
testimony of the landscaper and by Plaintiff’s date.

Defense suggested a mediation after that information came 
to light. Plaintiff declined and served a CCP Section 998 Offer 
for the policy limits of $1,000,000 instead, which Defendant 
accepted.

What’s at Stake
Judge-made immunity doctrines like 

sovereign and qualifi ed immunity make 
litigating claims against government ac-
tors diffi cult, but especially diffi cult for 
the two million people locked up in state 
and federal prisons, jails and immigra-
tion detention facilities across the United 
States and who already struggle to obtain 
representation to protect their rights.

Summary: Espinosa v. GittereEspinosa v. Gittere
Benjamin Espinosa was incarcer-

ated at Ely State Prison between 2019 and 
2021. He was held in protective custody 
because he was at risk of being targeted 
by other individuals in the facility. While 
incarcerated, he fi led a suit alleging 
Eighth Amendment and First Amendment 
violations against a series of offi cials who 
work in Ely State.

His claims arose from allegations that 

(1) people incarcerated in general popula-
tion were poisoning the food prepared 
for protective custody inmates, and the 
defendants were deliberately indifferent to 
those actions, and (2) defendants retali-
ated against Espinosa after he complained 
about receiving contaminated food.

Espinosa claims that his food (and 
the food of others held in protective 
custody) was contaminated with feces 
and an undetectable cleaning detergent, 
and as a result, he and other individuals 
experienced vomiting, acid refl ux, severe 
heartburn, and tongue numbness. He and 
others complained to staff, who inves-
tigated the allegations, but did not take 
meaningful action to stop further tamper-
ing and poisoning.

Espinosa also claims that he was 
retaliated against for continuing to report 
the ongoing problems with contaminated 
food: two days after complaining there 
was a metal wire in his meal, he was forc-

ibly extracted from his cell and relocated 
to the infi rmary for thirteen days, where 
he could not participate in his programs.
Core Legal Problem

A magistrate judge initially recom-
mended granting the defendants’ motion 
for summary judgment, and a district 
court adopted that recommendation. Ben-
jamin fi led for reconsideration, and the 
district court judge denied the defendant’s 
motion, concluding the defendants were 
not entitled to qualifi ed immunity for their 
actions.

The defendants fi led an interlocutory 
appeal challenging the denial of qualifi ed 
immunity. The appeal will be heard in the 
U.S. Court of Appeals for the Ninth Cir-
cuit. Alongside Rights Behind Bars, we 
are representing Espinosa in the appeal to 
ensure that an immunity barrier will not 
stop him from presenting his claims on 
the merits, obtaining the relief he seeks, 
and developing substantive law.

Judge-made immunity doctrines impacting millions
Reprinted fromPublicJustice.net
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defeating immunity. The error was prejudicial because there 
was a reasonable probability of a different outcome under the 
correct standard.

SPROUL v. VALLEE 2025 1DCA/3
California Court of Appeal, No. A172205 (November 21, 2025)

Trial Court Abused Discretion in Not Allowing
Leave to Amend

FACTS: Casey and Andrew Sproul and their two minor 
children lived next door to Leslie and Larry Vallee in Moraga. 
From 2017 to 2022, Larry exhibited increasingly threatening 
and violent behavior toward the Sprouls and other neighbors. 
Leslie repeatedly delivered Larry’s complaints in a threatening 
manner, warning the Sprouls “you don’t want to make him more 
mad.”

When the Sprouls asked Leslie whether there were guns 
in the residence and whether Larry was dangerous (fearing 
a restraining order would escalate matters), Leslie told them 
there were no fi rearms and “diminished Larry’s conduct.” The 
Sprouls reported incidents to police multiple times but did not 
seek a restraining order based on Leslie’s reassurances.

On Feb. 12, 2022, Larry attacked Casey in her yard with 
a metal baseball bat, hitting her repeatedly before her nine-
year-old son intervened. Larry barricaded himself in his home 
and committed suicide with an AR-15 rifl e. Thirteen fi rearms 
were found in the home, most in the bedroom Leslie and Larry 
shared, all registered to Leslie or her sons.

The Sprouls fi led a complaint against Leslie, who answered 
rather than demurring. The Sprouls then fi led a fi rst amended 
complaint solely to correct the defendant identifi cation (adding 
Larry’s estate), not in response to any demurrer. Leslie then 
fi led a demurrer to the fi rst amended complaint, which the trial 
court treated as a motion for judgment on the pleadings. The 
trial court sustained it without leave to amend, fi nding no duty 
and no reasonable possibility of amendment.

ISSUE: Whether the trial court abused its discretion in 
denying plaintiffs leave to amend.

RULING: Reversed and remanded. The Court of Appeal 
reversed and remanded, holding the trial court abused its discre-
tion in denying leave to amend to state a cause of action for 
negligent misrepresentation. While affi rming that the complaint 
failed to state a negligence claim based on duty to control or 
warn, the court held plaintiffs should have been given an op-
portunity to amend their complaint to properly allege reasonable 
reliance and other elements of negligent misrepresentation.

REASONING: The general rule is that when there is a 
demurrer to an original complaint, denial of leave to amend 
constitutes an abuse of discretion unless the complaint ‘shows 
on its face that it is incapable of amendment. Leave to amend is 
liberally allowed as a matter of fairness if the plaintiff has not 
had the opportunity to amend the complaint in response to a 
demurrer. The plaintiff bears the burden to show a reasonable 
possibility that any defect can be cured by amendment and may 
meet this burden for the fi rst time on appeal.

Although the complaint before the court was technically a 
“fi rst amended complaint,” the court concluded it was appropri-
ate to apply the liberal amendment rule. Leslie chose to answer 
the original complaint rather than demurring to it. The fi rst 
amended complaint was fi led not in response to a demurrer, but 
only because plaintiffs learned they had erroneously sued Leslie 
as personal representative for Larry’s estate when no probate 
existed.

Thus, the demurrer to the fi rst amended complaint was 
plaintiffs’ fi rst opportunity to meet Leslie’s theory that the 
complaint failed to allege a duty to protect them from Larry’s 
violence. This procedural posture was analogous to City of 
Stockton, where the Supreme Court allowed leave to amend 
when a demurrer to a second amended complaint was plaintiff’s 
fi rst chance to respond to a Government Claims Act defense.

The court acknowledged that “plaintiffs may have an uphill 
battle” but was “not persuaded that the complaint shows on its 
face that it is incapable of amendment to allege more clearly 
what misrepresentations Leslie made, how plaintiffs relied on 
them to their detriment, and why their reliance was reasonable.”

The trial court abused its discretion in denying leave to 
amend because (1) this was effectively plaintiffs’ fi rst oppor-
tunity to respond to Leslie’s legal challenge; (2) liberal leave 
to amend should be granted as a matter of fairness in such 
circumstances; (3) the factual allegations, though inadequately 
pleaded, supported a potential cause of action for negligent mis-
representation; and (4) the complaint did not show on its face 
it was incapable of amendment to allege the missing elements, 
particularly reasonable reliance. The matter was remanded to 
allow plaintiffs to amend their complaint to properly plead neg-
ligent misrepresentation.

      
FANCOURT v. ZARGARYAN 

2025 2DCA/8 California Court of Appeal,
Nos. B329565, B331191 (December 22, 2025)

Trial Court Abused Its Discretion by Allowing Plaintiff
to Introduce Surprise Expert Witness Seven Days Before

Trial Without Reasonable Justifi cation
FACTS: In 2017, Defendant Areg Zargaryan, driving at “walk-
ing speed,” ran into Plaintiff Iain McDonald on his motorcycle. 
McDonald did not fall, walked to the sidewalk without assis-
tance, and left without medical attention. The next day, McDon-
ald reported pain in his right hip, leg, and foot at a clinic—but 
not in his neck or groin. McDonald later claimed the accident 
caused debilitating, long-lasting pain by injuring his neck and 
groin. The defense contested this, pointing out McDonald con-
tinued snowboarding, rollerblading and motorcycling after the 
accident.

In September 2021, the parties exchanged expert designa-
tions. McDonald listed 29 experts, then added one more later 
that month. Dr. Toorag Gravori was not among them.

Trial was scheduled for Friday, Jan. 27, 2023. On Wednes-
day, Jan. 18, 2023—just nine days before trial and 16 months 
after expert designations were exchanged—McDonald visited 
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Dr. Gravori for the fi rst time. That same day, Gravori wrote a 
report recommending spine surgery for McDonald. Until then, 
no one had proposed spine surgery; it had not been an issue in 
the case.

No new medical ailment or symptoms prompted McDon-
ald’s visit to Gravori. Gravori’s report mentioned nothing about 
recent increased pain or new medical developments. McDonald 
went rollerblading the day before and the day after his visit to 
Dr. Gravori. When asked if his attorney referred him to Gravori, 
McDonald said: “I don’t recall, but possibly. Maybe. I think so, 
before the trial.” 

On Friday, Jan. 20, 2023, at 4:01 PM (seven days before 
trial), a paralegal from McDonald’s law offi ce emailed Zargary-
an’s attorney with the message “Hello, Please see the attached. 
Thanks!” attaching Gravori’s report and spine surgery recom-
mendation.

On Tuesday, Jan. 24, 2023 (three days before trial), McDon-
ald emailed Zargaryan a document titled “Plaintiff’s Further 
Supplemental Disclosure of Expert Witness of New Treating 
Doctors.” McDonald did not fi le this document with the court 
and did not move for leave of court to augment his witness list 
under § 2034.610(a)(1) or any other statute.

Zargaryan fi led a motion in limine to exclude Gravori, argu-
ing this surprise expert was a tardy effort to sandbag Zargaryan 
on the brink of trial, McDonald opposed the motion. The trial 
court ruled Gravori could testify if “he’s immediately made 
available for deposition at Plaintiff’s expense.” The parties 
deposed Gravori the night of Feb. 1, and Zargaryan renewed his 
motion to exclude. The court affi rmed its prior ruling.

The jury awarded McDonald future medical expenses of 
$1,872,900, past pain and suffering of $2 million, and future 
pain and suffering of $10 million. Gravori had recommended 
two surgical options costing between $140,000-$280,000 (pos-
sibly both), with risks including infection, stroke, coma, death, 
and potential ineffectiveness.

ISSUE: Whether the trial court abused its discretion by 
allowing a plaintiff to introduce a surprise expert witness seven 
days before trial, without fi ling a motion for leave to augment 
the expert witness list as required by Code of Civil Procedure § 
2034.610(a)(1), and without any reasonable justifi cation for the 
16-month delay since expert designations were exchanged.

RULING: Reversed and remanded. The Court of Appeal 
vacated the judgment and remanded for a new trial, holding the 
trial court abused its discretion by permitting the tardy expert 
to testify. The court held that allowing the deposition of the 
surprise expert did not cure the prejudice caused by the absence 
of a reasonable justifi cation for the delay.

REASONING: California’s expert disclosure statutory 
scheme is designed to avoid surprise at trial. The Supreme 
Court has explained that the “statutory scheme as a whole envi-
sions timely disclosure of the general substance of an expert’s 
expected testimony so that the parties may properly prepare for 
trial.” 

Surprise at trial is both unfair and ineffi cient. It is unfair 
because California has replaced “trial by combat with rules of 

NOTABLE CITES
professionalism and fair play.” It is ineffi cient because if both 
sides know what evidence will be produced, they have a better 
chance of agreeing on the case’s value and settling, thereby sav-
ing resources of the parties, the judicial system, and jurors.

The statutory scheme requires parties to exchange expert 
witness information by a specifi ed date (§ 2034.260), with 
supplemental experts permitted within 20 days (§ 2034.280(a)). 
After that, a party seeking to designate additional experts must 
fi le a noticed motion seeking leave of court to augment the 
expert witness list (§ 2034.610(a)(1)). This motion practice is 
essential. 

The motion requirement serves important functions: it 
requires the proponent to demonstrate good cause for the delay, 
allows the opponent to explain prejudice, and enables the court 
to gain an overview and minimize litigation disruption. Failure 
to comply can have drastic consequences. 

The court found that McDonald fl outed these rules. By stat-
ute, he needed court permission to add Gravori but did not fi le 
the mandatory motion under § 2034.610(a)(1). He failed to seek 
court permission. Zargaryan promptly and properly moved to 
exclude Gravori under § 2034.300 because McDonald unreason-
ably failed to disclose him in a timely manner.

The trial court’s decision to permit McDonald to proceed 
with Gravori—even with a deposition—was an abuse of discre-
tion because of “the absence of a reasonable justifi cation for 
McDonald’s delay in bringing Gravori into the case.”

Neither Gravori nor McDonald reported any explanation for 
delaying until the eve of trial. Trial counsel submitted a declara-
tion, but it was “worthless as a source of evidence: the lawyer 
had no personal knowledge of the asserted facts, and this trial 
lawyer certainly was not offering to testify and be subjected to 
cross-examination at trial.” The declaration was merely “a legal 
brief: advocacy on behalf of a client.”

The court acknowledged that some late designations could 
have valid justifi cations: “death, illness, incapacitation, and 
other serious and uncontrollable events can create an under-
standable need for replacements.” However, McDonald offered 
no such reasonable justifi cation. “There was no emergency or 
serious unexpected development. There was only McDonald’s 
pretrial consultation with his lawyer.”

The court held that allowing an immediate deposition did 
not remedy the abuse of discretion. The fundamental prob-
lem was not simply the lack of discovery opportunity, but the 
absence of any reasonable excuse for the delay in the fi rst place. 
The deposition opportunity did not address why McDonald 
waited 16 months after expert designations and visited Gravori 
nine days before trial when no medical emergency or change in 
condition justifi ed it.

The court’s reasoning emphasized that California’s expert 
disclosure rules exist to prevent exactly this type of games-
manship. The statutory scheme requiring noticed motions for 
late expert designations is not a mere formality—it serves the 
critical function of ensuring parties demonstrate good cause for 
delays and allowing courts to assess prejudice. When a party 
deliberately bypasses these requirements and introduces a sur-

Continued from page  44
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prise expert with a major new theory days before trial, without 
any emergency or reasonable justifi cation, the trial court abuses 
its discretion by allowing it, regardless of whether a deposition 
opportunity is provided. The deposition does not cure the fun-
damental unfairness and ineffi ciency of trial by ambush.

      
RUCKMAN v. AG-WISE ENTERPRISES, INC.

2025 5DCA California Court of Appeal, Fifth Appellate
District,No. F086037 & F086187

(Certifi ed for Publication December 29, 2025)

Retained Control Liability: Innocent Bystanders
Need Not Prove Affi rmative Contribution by Hirer

FACTS: In 2015, a BND employee operating a bulldozer 
struck an underground high-pressure gas line while performing 
excavation work on property managed by Ag-Wise Enterprises. 
The resulting explosion and fi re killed the BND employee and 
severely injured the Ruckman family (Gloria, her 17-day-old son 
Young Robert, and her mother Amalia) who lived on adjoining 
property. The explosion occurred 8 days after the USA permit 
expired. Gloria and Amalia suffered severe burns requiring 
extensive hospitalization, surgeries, and resulting in permanent 
scarring, PTSD, and traumatic brain injuries. Young Robert 
sustained a traumatic brain injury causing developmental delays 
and neurocognitive defi cits. 

Plaintiffs sued Ag-wise under a theory of negligence based 
upon retained control. During the trial, evidence was admit-
ted that Ag-Wise’s president met repeatedly with BND’s owner 
to plan the work and was often on site to check the work and 
ensure compliance with Ag-Wise specifi cations.

The court instructed the jury on the retained-control excep-
tion, over the objection of Ag-Wise. The jury found Ag-Wise 
retained control and awarded $73 million in noneconomic 
damages, allocating 10% liability to Ag-Wise, 50% to BND, and 
40% to PG&E.

ISSUE: (1) Whether the trial court erred in instructing the 
jury on the retained control exception to hirer liability. 

RULING: The Court of Appeal affi rmed the judgment and 
post judgment cost order in all respects.

REASONING: The court held that innocent bystanders 
injured by an independent contractor’s negligence face a dif-
ferent burden than the contractor’s employees when seeking to 
hold the hirer liable under the retained control exception. While 
employees must prove the hirer “affi rmatively contributed” to 
their injury, innocent bystanders need only prove (1) the hirer 
retained control over any part of the contractor’s work; (2) the 
hirer failed to exercise that control with reasonable care; and 
(3) the hirer’s negligence was a substantial factor in causing the 
bystander’s injury. 

The court found substantial evidence supported the instruc-
tion, including that Ag-Wise directed BND to rip in a specifi c 
direction, specifi ed minimum depth (5 feet), instructed how to 
operate over the pipeline, and visited daily to confi rm work met 
specifi cations. The trial court’s instruction accurately stated the 
law applicable to innocent bystanders. 

The court rejected Ag-Wise’s argument that CACI No. 
1009B (which applies to employee injuries) should govern, as 
plaintiffs were not BND employees and different policy con-
siderations apply when protecting innocent third parties versus 
contractor employees covered by workers’ compensation.

      
RANDOLPH v. TRUSTEES

OF THE CALIFORNIA STATE UNIVERSITY
2026 3DCA California Court of Appeal,

Third Appellate District,
No. C102901 (December 30, 2025;

Certifi ed for Publication Jan. 15, 2026)

Defendant’s Failure to Object to Trial Date Beyond
Statutory Deadline Does Not Constitute Oral

Stipulation to Extend Deadline
FACTS: Teresa Randolph sued her former employer, California 
State University, Chico, and others for employment discrimina-
tion, whistleblower retaliation and wrongful termination on Apr. 
19, 2019. The statutory deadline to bring the case to trial was 
Oct. 19, 2024 (fi ve years, plus six months under Judicial Council 
emergency rule 10). 

At a Mar. 27, 2024, case management conference, the trial 
court set the trial date for Feb. 3, 2025—beyond the statutory 
deadline. The minute order from that conference noted the 
parties’ appearances and the trial dates set but contained no 
further information about what occurred at the conference and 
no discussion of extending the statutory deadline. No reporter’s 
transcript of the conference was included in the record. 

Defendants fi led a motion to dismiss on Nov. 1, 2024, 
arguing Randolph failed to bring the action to trial within the 
mandatory deadline. Randolph opposed, arguing the parties 
verbally agreed to the February 2025 trial date at the March 
2024 conference, constituting an oral agreement to extend the 
deadline under Code of Civil Procedure section 583.330(b). The 
trial court dismissed the action; Randolph appealed.

ISSUE: Whether a defendant’s failure to object to a trial 
date being set beyond the statutory deadline, as refl ected only 
in a minute order showing the parties’ presence and the date set, 
constitutes an “oral agreement made in open court, if entered 
in the minutes” to extend the statutory deadline under section 
583.330(b).

RULING: Affi rmed. The Court of Appeal affi rmed the 
trial court’s dismissal of the case with prejudice.

REASONING: The court held that section 583.330(b) 
requires an oral agreement to extend the statutory deadline that 
is either “entered in the minutes of the court or a transcript is 
made.” The minute order here merely showed that counsel for 
both parties were present at the case management conference 
and that the trial court set the settlement conference, trial readi-
ness conference, and jury trial dates. Nothing in the minute 
order indicated there was any discussion regarding the trial date 
or any agreement to extend the statutory deadline beyond Oct. 
19, 2024. 

The court distinguished Nunn v. JPMorgan Chase Bank, Nunn v. JPMorgan Chase Bank, 
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N.A. (2021) 64 Cal.App.5th 346, on which Randolph relied. In 
Nunn, the settled statement describing the hearing showed the 
trial court proposed a specifi c trial date to accommodate defen-
dants’ interests, and both parties affi rmatively indicated they 
had no objection to that date, and it was “alright with them.” 
The appellate court in Nunn found these expressions of mutual 
assent constituted an oral agreement. Here, by contrast, the min-
ute order refl ected no discussion whatsoever about the trial date 
and thus showed no mutual assent to extend the deadline. 

The court declined to create new law allowing a court to 
infer that a defendant expressly agreed to a new trial date based 
solely on a silent minute order and the defendant’s failure to 
object. The court noted that cases are not authority for proposi-
tions not considered, and Nunn did not stand for the proposition 
that “no objection” alone is suffi cient to create an oral stipula-
tion. 

Because Randolph failed to demonstrate the minute 
order showed an oral agreement within the meaning of sec-
tion 583.330(b), the trial court properly granted the motion to 
dismiss.

      
TAVARES V. ZIPCAR, INC.

2026 3DCA California Court of Appeal,
Third Appellate District,

No. C122576 (January 30, 2026)

Remote Car Rental Company Was Not Liable for
Collision Caused by Intoxicated Driver

Who Rented the Vehicle Via an App
FACTS: Mauricio Tavares sued Zipcar, Inc., and PV Holdings 
Corporation, a remote rental car company, and vehicle owner, 
for negligent entrustment, negligent maintenance, and vicarious 
liability after being severely injured as a passenger in a crash 
caused by an intoxicated driver.

Mohammed Ismail, a Zipcar member and UC Davis stu-
dent, hosted a party on Mar. 31, 2020, from approximately 9:30 
p.m. to 11:00 p.m., during which he consumed alcohol. Ismail 
used the Zipcar app on his phone to reserve a vehicle for one 
hour beginning at midnight. The app only asked for date, time, 
and location of the vehicle—no questions about impairment. 
Ismail had no in-person or face-to-face contact with any Zipcar 
employee. He accessed the vehicle remotely by tapping his 
membership card on a card reader. Within 10 minutes of driving 
with Tavares and another passenger, Ismail crashed into a tree. 
Tavares suffered paraplegic injuries.

Ismail’s blood alcohol level measured .095 and .099 percent 
approximately one hour after the crash. He was convicted of 
felony DUI causing injury. Zipcar had no prior knowledge 
that Ismail had ever operated a vehicle while intoxicated. The 
vehicle was not equipped with a breathalyzer or any alcohol 
sensing device.

Tavares and Zipcar fi led cross-motions for summary judg-
ment/adjudication. The trial court granted Zipcar’s motion and 
dismissed the action. Tavares appealed.

NOTABLE CITES
ISSUE: Whether a remote rental car company operating 

without in-person customer interactions has a duty to inquire 
whether a renter appears impaired at the time of rental.

RULING: Affi rmed. The Court of Appeal affi rmed the 
trial court’s grant of summary judgment in favor of Zipcar.

REASONING: The court held that Civil Code section 
1939.37 exempts remote rental car companies from the driver’s 
license inspection requirements of Vehicle Code section 14608, 
and by necessary implication, exempts them from any duty to 
assess whether renters “appear” impaired at the time of rental.

Vehicle Code sections 14604 and 14608 historically 
required rental companies to inspect driver’s licenses and 
compare signatures or photographs with the person renting the 
vehicle.

In 2016, the Legislature enacted Civil Code section 1939.37, 
which exempts remote rental car companies from these inspec-
tion requirements. The statute applies when the rental is subject 
to a membership agreement allowing the renter to gain physi-
cal access to a vehicle without a key through use of a code, key 
card, or other remote means. The legislative history specifi cally 
mentioned Zipcar as an example of the “car sharing model” the 
legislation was intended to authorize. By enacting this exemp-
tion, the Legislature expressly authorized remote rental com-
panies to rent vehicles without requiring in-person interaction 
with an employee.

California courts have repeatedly held that the scope of 
rental car companies’ investigatory duties is defi ned by statute, 
not expanded through common law. Prior cases have estab-
lished that traditional rental companies could be charged with 
constructive knowledge if customers displayed obvious signs of 
impairment during required in-person interactions. 

However, these cases did not create an affi rmative duty to 
investigate impairment. Rather, they held companies respon-
sible for what they could observe during the in-person license 
inspections required by statute. The courts in these cases 
emphasized that “any expansion of the duty of investigation 
imposed on rental car agencies is a matter for legislative, not 
judicial, action.”

The court concluded that by exempting remote rental 
companies from in-person license inspection requirements, 
the Legislature necessarily intended to exempt them from any 
duty to assess whether renters “appear” impaired at the time of 
rental. Such assessment requires in-person observation, which 
Civil Code section 1939.37 does not require. The court declined 
to judicially impose such a duty, stating that if the Legislature 
intended remote rental companies to assess customer impair-
ment, it must clarify the statute.

Tavares also alleged Zipcar negligently maintained the 
vehicle by failing to equip it with technology to detect driver 
impairment. The court held Zipcar had no such duty, noting that 
the Legislature has carefully defi ned circumstances for elec-
tronic surveillance in rental vehicles under Civil Code section 
1939.01 et seq., none of which include monitoring for driver 
intoxication. Imposing such a duty would constitute improper 
judicial expansion of rental company obligations. 
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MARCH
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Thursday, Mar. 19,  5:30 - 7 pm
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